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THE CHAIRMAN: Yes, Mr. Beard?

MR. BEARD: Madam Chairman, | am going to deal with the Office’s case in relation to
Infringement 220 and | am going to deal with this part of the appeal in four parts: dealing
with the relevant evidential test, the nature of the evidence relied on by the OFT and
Durkan’s criticisms of it, the nature of Durkan’s evidence, and then some observations in
conclusion.

In doing that, 1 am going to refer the Tribunal to two short clips of documents that were on
the file, one of which relates to the point about Alan Armstrong and the other relates to how
the Peter Goodbun transcript was generated. Those are documents that Mr. Hoskins has not
had a chance to digest and see. He may wish to oppose them being admitted, he said. 1 do
not want to deprive him of the opportunity to do that. There are two options: one is that
one could take five or ten minutes to allow Mr. Hoskins to look at these, but | would
suggest that perhaps the better way of proceeding is | begin the submissions and before |
reach the point where | refer to those documents | will raise the matter with the Tribunal,
because | envisage that might be after three-quarters of an hour to an hour, and I know that
other constitutions of the Tribunal like the opportunity to put a break in during the morning,
and that might be a sensible point at which to do this.

THE CHAIRMAN: Yes. Do you have any views on which of those we should pursue,

Mr. Hoskins?

MR. HOSKINS: | am quite happy, | just need five minutes to read the documents.

THE CHAIRMAN: Let us make a start and then take a break.

MR. BEARD: | am grateful. First, I will deal with the relevant evidential test. This is a matter
that has been considered by the Tribunal in various cases, in particular in the Napp case, and
for your notes that is at Bundle 5A, Tab 12, and in particular at para.109. The statements
made there were subject to some clarification and consideration in the AllSports and JJB
case. Thatis at Bundle 5A, Tab 18, para.204. Since those cases there has been at least one
important House of Lords authority dealing with the matter. It is, therefore, perhaps
appropriate just to spell out the position from the Office’s point of view. The burden of
proving an infringement of the Chapter | Prohibition is on the Office, and the standard of
proof is the normal civil standard of balance of probabilities. The quality of evidence
required to satisfy this standard, the seminal statement of the law is in the speech of Lord
Nicholls in Re H (Minors), which, for your notes, is at Bundle 5A, Tab 7, p.586, and the

relevant paragraph is para.22. As it happens, that paragraph is actually set out in the
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liability defence. It may be helpful if the Tribunal has the liability defence, and can turn up
p.11. There you will see the paragraph:
“The balance of probability means that a court is satisfied an even occurred if the
court considers that, on the evidence, the occurrence of the event was more likely
than not. When assessing the probabilities the court will have in mind as a fact, to
whatever extent is appropriate in the particular case, that the more serious the
allegation the less likely it is that the event occurred and, hence, the stronger
should be the evidence before the court concludes that the allegations is established
on the balance on the probability ... this does not mean that where a serious
allegation is in issue the standard of proof required is higher. It means only
that the inherent probability or improbability of an event is itself a matter to
be taken into account when weighing the probabilities and deciding whether,
on balance, the event occurred. The more improbable the event, the stronger
must be the evidence that it did occur before, on the balance of probability, its
occurrence will be established.”
So whilst the relevant standard is always the balance of probability, the evidence required to
meet that standard may differ according to the context, with stronger evidence required for
an allegation that is improbable.
There is no presumption that conduct attracting a penalty, even a severe penalty, is
inherently improbable. Rather, as Lord Nicholls emphasised, context is essential. This
matter was considered rather vividly by Lord Hoffmann in Secretary of State for the Home
Department v. Rehman. The relevant passage is set out in footnote 28 in the defence.
THE CHAIRMAN: Itis a very well known passage.
MR. BEARD: Yes.
“The civil standard of proof always means more likely than not. The only
higher degree of probability required by the law is the criminal standard. But,
as Lord Nicholls explained in Re H, some things are inherently more likely than
others. It would need more cogent evidence to satisfy one that the creature seen
walking in Regent’s Park was more likely than not to have been a lioness than
to be satisfied to the same standard of probability that it was an Alsatian. On
this basis, cogent evidence is generally required to satisfy a civil tribunal that a
person has been fraudulent or behaved in some other reprehensible manner. But

the question is always whether the tribunal thinks it more probable than not.”
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These issues were considered by the House of Lords in Re D (Northern Ireland), which is at
Bundle 5A Tab 29. There Lord Carswell considered the evidence required to meet the civil
standard, and in particular I would refer the Tribunal to para.28.

But the authority to which | would like to direct the Tribunal’s attention in particular is at

5B Tab 32 In Re B. This concerned very different circumstances, consideration of a

standard of proof under a statutory scheme relating to family law matters under the Children

Act. The comments made by Lord Hoffmann were of more general application. They start

at p.5/20. He makes clear in para.l that whilst he agrees entirely with Baroness Hale who

gives the principal opinion:
“l add some observations on the standard of proof only to underline, without in
any way qualifying, what she has said.”

Then at para.13 p.7/20 he there approves explicitly the passage from Re H (Minors) to

which | have already referred the Tribunal and he says:

“I think that the time has come to say, once and for all, there is only one civil
standard of proof and that is proof that the fact in issue more probably occurred
than not.”

In doing so, he comments on some of the earlier case law. Then at 14 he says:

“Finally, I should say something about the notion of inherent probabilities.”

There he is talking about Lord Nicholls comments in Re. H. Then he goes on in para.15,
“Common-sense, not law, requires that in deciding this question [the balance of
probabilities question] regard should be had to whatever extent appropriate to the
inherent probabilities”.

He then deals with it in the context of the sexual abuse considerations. If the Tribunal

would read the rest of para.15. If one turns on to the leading opinion of Lady Hale at para.

69, she is there talking about civil proceedings. Then, if one goes down to para.72 she says,
“As to the seriousness of the allegation, there is no logical or necessary connection
between seriousness and probability. Some seriously harmful behaviour, such as
murder, is sufficiently rare to be inherently probable in most circumstances. Even
then there are circumstances, such as a body with its throat cut and no weapon to
hand, where it is not at all improbable. Other seriously harmful behaviour, such as
alcohol or drug abuse is regrettably all too common and not at all improbable.

Nor are serious allegations made in a vacuum. Consider the famous example of
the animal seen in Regent’s Park. If it is seen outside the zoo on a stretch of

greensward regularly used for walking dogs, then of course it is more likely to be
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a dog than a lion. If it seen in a zoo next to the lion’s enclosure when a door is
opened, it may well be more likely to be a lion than a dog”.
So, the position is clear. Balance of probability is no gloss. The question for the Tribunal is
whether it is more likely than not that the infringement occurred.
Pausing just there for a moment, in opening Professor Pickering raised an issue about this.
Mr. Hoskins started brandishing a fictitious yellow card. He said this (transcript Day One,
p.33, line 33 onwards),
“The actual question for the Tribunal to ask itself is: Is there a version of the story,
given the limited facts we have, which is plausible and does not result in an
infringement?”
With respect to Mr. Hoskins that is fundamentally wrong. It does not matter which
metaphors he waves about. It is far too high as a threshold of proof. One can effectively
test that. 1f you just substitute the word ‘reasonable’ for the word that he used - ‘plausible”’ -
in his formulation, you get, “Is there an alternative version of the story given the limited
facts which is reasonable and does not result in an infringement?” Now, saying that a
reasonable alternative version of the story exists is effectively the same as saying you have
a reasonable doubt about the infringement story. It is only when you have a reasonable
alternative account of events that you can have a reasonable doubt about an infringement
story. So, what Mr. Hoskins’ formulation does is that it tends towards a formulation that
amounts to a criminal standard of proof - effectively, beyond reasonable doubt. In other
words, you do not have any doubt that there are alternatives, reasonably stories out there.
Mr. Hoskins also sprinkled his opening with some references to Article 6 of the European
Convention on Human Rights, and suggested that somehow the presumption of innocence
supports this formulation of the relevant test.
Now, first, it is just worth noting in passing that the presumption of innocence is not a
creation of the European Convention. It is a fundamental tenant of the common law. The
presumption of innocence, secondly, is why, in civil cases, you have to prove on the balance
of probabilities that something occurred - in other words, that it is more probable than not.
You have to prove 51 percent - not just 50 percent.
So, Mr. Hoskins set the threshold for the Tribunal to consider in the wrong place. The
House of Lords has confirmed where the threshold lies. It would be a significant error of
law to apply the approach that Mr. Hoskins is advocating in this context.
Next, moving beyond the standard of proof to some general observations about the nature

and quality of evidence required to discharge that standard, it is well-established that
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improving an infringement of the Chapter | Prohibition, the OFT, or indeed any relevant
regulator, does not have to rely on a specific type of evidence. Nor is there any general rule
as to the volume of evidence required to prove an infringement. A single item of evidence,
or indeed wholly circumstantial evidence, may be sufficient proof of a prohibited agreement
or concerted practice. It may be necessary to draw inferences from fragmentary and sparse
evidence in order to establish unlawful conduct.
Where you have unsupported evidence from which you are trying to draw inferences it is of
course necessary to take into account whether or not there are any other plausible
explanations for the evidence that has been offered, and one sees that in the account given
in Aarlborg which is quoted and approved by this Tribunal in the AllSports case, Tab 18,
Authorities Bundle, which is the first tab in 5B. If one turns to p.48, para.204 is a
concluding paragraph following an extensive consideration of case law on the standard of
proof, but I have already directed the Tribunal to subsequent House of Lords’ authority
which was not considered there. What is important is paras.205 and 206 just to read those
paragraphs.
(After a pause) It is perhaps from para.57 of Aarlborg Portland which is quoted in para.
206, which Mr. Hoskins gets his reference to another plausible explanation test, but it is
very clear there that what one is talking about is a circumstance as set out in para.56 of that
judgment:
“Even if the Commission discovers evidence explicitly showing unlawful conduct
between traders, such as the minutes of a meeting, it will normally only be
fragmentary and sparse, so that it is often necessary to reconstitute certain details
by deduction.”
So where you have limited fragmentary documentary material and there are two
interpretations of it, yes, it is quite right, you must consider whether there is another
plausible explanation for the text, markings, layout, content of the documentary material if
you are doing it by deduction, of course that is right, but that does not mean that the whole
shape of the relevant test is changed, and what is important from looking at Aarlborg
Portland as approved in JJB is that there is a recognition that limited evidence may well be
sufficient.
Applying these principles to the present case three particular comments need to be made.
First, the Tribunal in assessing the quality of evidence will undoubtedly need to take into
account the fact that the infringements found by the OFT are serious ones for which, in

many cases, substantial penalties had been imposed. Nevertheless, the Tribunal will also
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need to take into account the fact that the findings of infringement are made in relation to
conduct which was widespread in the construction industry and which has been admitted by
a vast number of undertakings. This is therefore not a case where the infringements in issue
can be regarded as inherently improbable. Ingrained practice does not become unusual and
improbable simply because it is unlawful and has attracted severe penalties for a number of
undertakings.

Secondly, the nature of the infringement involved very little documentary evidence of the
unlawful conduct. That does not prevent the OFT reaching conclusions as to what probably
occurred on the basis of the totality of the evidence before it, nor should that prevent this
Tribunal doing so.

Thirdly, the OFT is required to prove that the instances of cover pricing between
undertakings found in the decision occurred. It is not required to prove the precise date on
which they occurred, or indeed, the specific individuals involved for each infringement.
The absence of those details does not prevent, and has not prevented, the OFT from
demonstrating the existence of conduct constituting an infringement of the Chapter |
Prohibition.

Against that background, what evidence did the OFT have for this infringement? First of
all, there is the Builders’ Conference report, which we looked at in the course of hearing
evidence. | would ask the Tribunal to find it at Bundle 4, Tab 7. There are three points to
draw to your attention at this stage in relation to this document. First of all, the cross by the
name of Durkan under the list of main contractors, the reference to Mr. Sharpe in
manuscript at the bottom, and the figure next to the name of Mr. Sharpe, which is just under
the eventual Mansell bid, about 8 per cent higher than Durkan’s own eventual bid.

If you are to look at that document on its own, it looks odd on its face. Why is someone at
Mansell, which is where this document comes from, marking up against Durkan, one of its
rivals, and why is the name of a Durkan employee down there, particularly when that
employee is the estimator for the Durkan job? That is especially strange, because a contact
is referred to for Durkan in the main contractor list, and it is Guy Copeland, not Brian
Sharpe. Mansell could have no legitimate reason for having contact with him so far as you
could see in relation to this matter, contacting the rival estimator. Then there is a figure
next to his name.

The name and cross refer to Durkan. It looks like this figure might also be related to
Durkan in some way. If you later found out it was what Mansell bid, the natural and

reasonable inference would be that that figure had come from Durkan, probably from Brian
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Sharpe, the name mentioned next to it. That is what you might naturally have taken from
the document just on its own.
Mr. Hoskins tried valiantly to conjure alternative scenarios. Mansell rang Durkan, found
out it was Mr. Sharpe, but then went elsewhere because they could not get Mr. Sharpe or a
number. Of course, reading the document alone, you cannot rule out that possibility, but
looking at the document and the manuscript markings just on their own, that account given
by Mr. Hoskins is not the most likely interpretation.
Of course, the key thing here is that you are not looking at the document alone without any
explanation or other evidence. Mr. Goodbun of Mansell has provided evidence. The
Tribunal has been taken to this transcript, both in Mr. Hoskins’ opening and in the course of
evidence, but there are various points that | would like to draw to the Tribunal’s attention.
Itis at Tab 12 in the bundle. If we just start at p.1:
“This interview is being tape-recorded ... I’m Sarah Mills, an investigating officer
with the Cartels branch of the Office of Fair Trading. This is interview is taking
place at the offices of Freeth Cartwright ... I am interviewing ...”
Then the name is given, Mr. Goodbun. Then the next major piece of text:
“This interview is part of an investigation by the Office of Fair Trading ... into
suspected bid rigging activity in the construction industry. This interview’s taking
place as part of the leniency application by Mansell plc to the Office of Fair
Trading. The content of this interview may be used in the investigation and
decision-making process by the Office of Fair Trading. You have the right to have
legal representations present and you’ve chosen to do so. Is that correct?
Correct.”
Then it is stated that it is a voluntary interview. Then at the bottom:
“I must warn you that if during the course of this interview you knowingly or
recklessly provide information to the Office of Fair Trading that is false or
misleading in a material particular, you may be guilty of a criminal offence
punishable by a fine of up to £5,000 or a maximum of two years imprisonment or
both. Do you understand that?”
Mr. Goodbun says, “I understand”.
So what is particularly important to note here, and | will come back to it, is that
Mr. Goodbun is being instructed as to the sanctions that exist under s.44 of the Competition

Act that if, in the course of this interview, “you say something knowingly or recklessly



© 00 N o o1 B~ W N e

W W W W N DN N DN DD DD DNN P PP PR PP PR
w N PO © 0N OO Ol A WODN P O OV 0N o O WDN P O

misleading or false, you will face a criminal penalty”, a serious sanction. It is personal, it is
the individual that faces this penalty.

THE CHAIRMAN: This interview took place on 17" April 2007.

MR. BEARD: Yes.

THE CHAIRMAN: Roughly where were the OFT in the course of their investigation? Was that
at an early stage of the investigation? It was about a year before the SO went out, is it not?
The SO went out on 18™ April 2008, 1 think.

MR. BEARD: | think that is right, yes. It was relatively well advanced, but it is right to say that
this is well before the SO was published because, of course, part of the process of producing
the statement of objections is, of course, that the OFT is required to set out its reasons for its
decision and then make available the relevant documents it is relying upon, including this.
Just for the Tribunal’s reference, if the Tribunal sees documents with a number in the right
hand corner, almost invariably in this case that number will be the access to the file index
number. So these are documents that were made available to the parties.

Looking at this transcript, what can we see from Mr. Goodbun, which is particularly
relevant to the interpretation of the document that we have already seen and the finding of
infringement that the Office made in its decision? The first and most important thing that
one can take from this, and there is no ambiguity about it, no doubt about it, Mansell took a
cover on the Claremont Close job. Mr. Goodbun, the chief estimator, said they took a
cover. He knew, there is no doubt. To be fair to Mr. Hoskins, he does not suggest that
Mansell is confused and that actually it was competitively tendering for the job. That
means that the question that then remains is: who did Mansell obtain the cover price from?
Then we ask ourselves: what evidence do we have from Mr. Goodbun on this?

Crucially, at p.13 he says he chose Durkan. That is halfway down the page. Itisa
paragraph to which the Tribunal has already been referred, but you may just want to refresh
your memories by reading that paragraph. (Pause) So what he is saying here is: 1, as the
chief estimator, chose Durkan as the people from whom | wanted us to get the cover price.
He is not just saying that; he is saying why he chose to cover bid in this case and why he
chose Durkan. He chose to cover bid here because of the specialist nature of the job, and
the people that he identified on the Builders’ Conference list. He did not want to end up
competing with specialist contractors in relation to specialist work. So he chose to cover
bid here because of the specialist nature of the job. He remembered that. Of course, the

Durkan witnesses: Mr. Sharpe, Mr. Copeland and Mr. Briggs, did not. Mr. Sharpe and Mr.
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Briggs accepted that the job was a specialist one when it was put to them. For your notes
the references are: Day 3 p.10 lines 28 to 30; and Day 3 p.21 lines 28 to 33.
Why Durkan? Because it is a similar sized organisation and therefore in theory it has a
similar sort of cost structure and would be putting in similar sorts of price level bids. That
again was an approach that Mr. Copeland recognised. The reference to that is Day 3 p.47
lines 18 to 20.
So we know Mr. Goodbun chose Durkan as the source for the cover; we know
fundamentally that Mansell did cover; we know he had good reason to choose Durkan; we
know why he wanted to cover. He remembered the details of this in a way that other
witnesses did not.
We furthermore know from p.11 what his role was in this job. If one starts two-thirds of the
way down the page:
“SM: Okay, thank you. Now turning to the, the contract that I understand
you’re, you’re aware of which is the external structural refurbishment of 1342
Claremont Close, London, tender date of the 29" March 2005, what was your
role in, in the actual sort of preparation of this tender? (A) [I was] managing
my estimator that was dealing with it.”
He was intimately involved. He was the one that said go to Durkan, he was not the one
going to Durkan. One of his estimators would do that. Who was that? Phil Hart. So we
know a cover price was received by Mansell and used by Mansell. The managing estimator
says he wanted to get the cover from Durkan. He does not suggest that the cover came from
anywhere else. Instead, he explains the manuscript on the Builders” Conference document.
He says that they are Phil Hart’s notes, and that he was the estimator on the Claremont
Close job. That can be seen from pp.11 through to 12.
At this point | was going to pick up the issue that Mr. Hoskins raised for the first time in
opening, suggesting that perhaps Phil Hart was not the relevant estimator. The transcript
reference is Day 1 p.34 line 11. He said that PG was not asked by the Office whether he
was giving an explanation of the annotations that had been given to him by the author of the
annotations, whether that was Phil Hart or Alan Armstrong.
The reason why Mr. Hoskins made this point was because he had highlighted that in the
table appended to Mansell’s leniency application (which is found at Tab 10 Bundle 3) that
there was a reference on p.2 to “AA”.
As | say, this was the first time this point had been raised. Someone with eagle eyes

preparing for the case must have spotted it. But if it had been raised sooner, the Office
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could have explained what had happened. Actually, after that leniency application was
raised ----

THE CHAIRMAN: Are you now going to give the evidence?

MR. BEARD: | am going to deal with this and therefore | was going to pause.

THE CHAIRMAN: Yes.

MR. BEARD: | suggest that Mr. Hoskins might like to have a look at those documents and see
whether or not he has any concerns about them. The reason | was just going on to say that
what happened was the team went away and worked out who it wanted to interview at
Mansell. The material that | was going to provide to the Tribunal indicates how that
process worked in the context of Mr. Goodbun in particular, and in relation to this issue
relating to Alan Armstrong.

THE CHAIRMAN: But is this evidence just relating to the question of whether it was Phil Hart
or Alan Armstrong, or is it more general?

MR. BEARD: It is relating to the question why it is that the OFT was not raising issues about
Alan Armstrong, given the text on the leniency application, which is the point that Mr.
Hoskins raised. The documents that I refer to, you will see if they are provided, are all from
the file.

THE CHAIRMAN: Yes, all right.

MR. BEARD: If the Tribunal is going to rise to deal with that, there is a second short clip of
documents that I will come on to which just explain the process by which Mr. Goodbun’s
transcript of interview was dealt with. The Office is concerned that the Tribunal
understands the process that is undertaken in relation to the preparation of these transcripts.
It will be relevant to submissions that have been made by Mr. Hoskins about the nature of
the evidence being relied on by the Office of Fair Trading. It may be that these are matters
that the Tribunal does not require documentation on.

THE CHAIRMAN: The fact is that no-one has so far appended this transcript to a witness
statement explaining how it came about. So there could have been a debate about whether
this is actually evidence properly so called in the case at all, but my understanding from the
way Mr. Hoskins opened the case was that he was not taking a point on whether this is
evidence. It says what it says and we are being invited to interpret it. Anyway, let me not
anticipate.

MR. BEARD: That is why | am cautious about whether there is any need for any further
documentation. But if we are rising it might be sensible that | provide both to Mr. Hoskins.

THE CHAIRMAN: How long do you think you need, Mr. Hoskins?

10
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MR. HOSKINS: 15 minutes/10 minutes. Certainly not more than 15 but perhaps | will be able to
doitin 10.

THE CHAIRMAN: Why do we not we say that we will come back at twenty past, and if you
need some more time then just let us know.

MR. HOSKINS: Thank you. | am most grateful to the Tribunal.

(Short break)

MR. BEARD: Mr. Hoskins, | understand, has no objection to the documents, but he wanted the
opportunity to comment on them more accurately.

MR. HOSKINS: | simply wanted to explain what my position was. | am happy for them to go in.
I have asked Mr. Beard to resist the temptation to embroider them by giving any evidence
from the Bar, but, of course, | know he would never attempt to do that anyway. Thank you
very much.

MR. BEARD: ltis aterrible insult to say that | would never attempt to! (Laughter)

Before I return to the matter relating to Mr. Armstrong, during the course of the earlier
submissions, madam, you asked about the stage at which the interview in question with Mr.
Goodbun was carried out. If it assists, in the Decision the description of the Office’s
investigation starts at p.246. It started because there had been effectively a whistle blown or
a complaint brought in April 2004. One sees thereafter that there were a series of s.27
inspections in 2004 and searches in 2005. Then one works one’s way forward through quite
an extensive exposition of the investigative steps that were then taken by the Office. But,
just for your notes, at p.259 there is a table under para. ii.1479 which describes ‘Further
Interviews Conducted --* and there is indicated the 17" April interview with Mansell which
was the day on which Mr. Goodbun was interviewed. Then there is further discussion of
how the matter proceeded. So, it was relatively far along the way. But, of course, as is set
out here and elsewhere in the Decision, part of the difficulty in the early stages of the
Decision was just managing the vast amount of material. So, although the investigation had
been going on for some time, it should not be presumed that there was a sort of distilled
knowledge in relation to particular matters at any particular point along the way.

Just dealing with the suggestion that was made, it was made for the first time -- Itisnota
matter that you will see in the Notice of Application or the skeleton - the suggestion that
somehow Mr. Armstrong was involved. As I say, the reason the Office picks it up is merely
because, it having been raised for the first time in opening, it seemed appropriate that the
Office check why it was that nothing had been said in relation to Mr. Armstrong, given that

indication on the leniency schedule.

11
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If I could just hand up this clip of documents? (Same handed) These are all documents
which were on the file. The first document is an email from Sarah Mills, dated 19" March.
It says, “Thank you for the information regarding the estimators”. It is being sent to Jane
Francis who is at CMS Cameron McKenna - so, Mansell’s lawyers by this point. There it
says, “I attach to this e-mail a proposed schedule for the interviews”. If one turns over the
page one can see a number of names and dates, but in particular the week commencing 30"
April -- The name Barry Russ, and then the name Alan Armstrong. Barry Russ appeared as
a figure in a number of other appeals. So, Mr. Armstrong was there mentioned. The next
document is actually an e-mail of 15™ March. So, it preceded that e-mail from Sarah Mills.
This is actually the initial sending of a spreadsheet by Jane Francis to the Office setting out,
as she described it, ‘the Mansell employees connected with each contract’. If one turns on
through that to no. 51. That is the third page of the table.

“External structural refurbishment. 13-42 Claremont Close, London. London.

Newham London Borough Council. 29™ March, 2005. AA (Alan Armstrong?)

South-East” [Then] “Alan Armstrong”.

THE CHAIRMAN: Just looking at the first page, what are the headings? They are blacked out.

MR. BEARD: They are extremely hard to read, but if one turns to the back of this bundle you
will find a document that has colour in it. This is not the same schedule. It is to do with
other potential infringements. The only reason it is there is for the same reason the Tribunal
asked: | could not read the top. What this does is set out the relevant headings, albeit for the
next schedule. But, | think one can read across ----

THE CHAIRMAN: Well I do not think we can.

MR. BEARD: “Name of contact”, “Location of work”, “Awarding Body”.

THE CHAIRMAN: Yes.

MR. BEARD: “Approximate date of tender”, and then it is “Mansell estimator and/or associate
and name of office”, and then the last one cannot be read on that table, and | think that that
is “Relevant name”. | will come on to why it is a slightly different table, if I may, by
reference to ----

THE CHAIRMAN: Well it looks like it is a spreadsheet and they have hidden various columns in
printing out ----

MR. BEARD: No, it is slightly more complicated. Madam, if I could just take you to the next
email and then it might become slightly clearer.

THE CHAIRMAN: All right.
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MR. BEARD: The next email is a document B3908, and here is an email from Susan Hankey of
CMS Cameron McKenna to Sarah Mills and there is an attachment to it which is the OFT
interview spreadsheet and it says:

“As | mentioned this morning, Mansell has now been through the spreadsheet of
contracts on which the OFT will interview. The attached now combines:
the OFT’s list,
the job title and office location of each named person.
In a few instances Mansell’s suggestions that someone other than that person
named on the OFT’s list might know better about the relevant contract. These
suggestions come from recent discussions with estimators, where Mansell has
clarified with those estimators the analysis of who had charge of certain contracts
which Mansell had previously carried out on a paper basis. See items 51, 53 and
54.”
So what one then gets on the next page is an extended schedule, and so that is the earlier
schedule but with extended columns, and it is that which that schedule gives the titles to.
If one compares what you have on that schedule is the “Name of Contract”, “Location of
Work”, “Awarding body/client”, “Approximate date of tender” and then the next bit is
“Mansell estimator”, and then it is the next four columns that were difficult to read, and
they are the red columns. So it is “Mansell confirmation of relevant name”, “job title”,
“office location”, “tender number.” 1 should say that is the only relevance of that document
with the red in just to identify the titles on those four additional columns.
If you look at this extended schedule down at no.51 again, what you have is:
“External structural refurbishment, London Newham Borough Council, 29" March. AA
(Alan Armstrong?) South East”, which was as per the previous schedule, but now, under the
column headed “Mansell confirmation of relevant name”, it now says: “Peter Goodbun”,
and his job title and office location.
If one turns back to the covering email one sees in the third bullet point it said “See items
51, 53 and 54”. Then in the next bullet point:
“Assuming the OFT wanted to interview these persons, additions to your list
would therefore be Peter Goodbun (based at City Road, London) ----"
So this is specific change in relation to 51. Then:
“-- and Andrew Stanley (based in Croydon but left the business February 06).
Conversely, there would be no contract attached to Alan Armstrong (on your

London interview list.)”
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THE CHAIRMAN: And that is because the people interviewed were all the more senior
persons?

MR. BEARD: No, that is not the case.

THE CHAIRMAN: Why had not the name in the other one ----

MR. BEARD: Because that whole section has not changed. The change is in relation to the red
section. So the left hand side had been left as per the previous document, so you can
compare and contrast, so there is no change there. But the red section is as it is headed,
starting with the column “Mansell confirmation of relevant name”.

THE CHAIRMAN: So the effect of this is that it is not really a question of whether it was Alan
Armstrong or Phil Hart, but rather a question of whether it was Alan Armstrong or Peter
Goodbun?

MR. BEARD: Yes, and all this is doing is showing the communication that the Office obtained
from Mansell, the leniency applicant, who had effectively gone through the table and said as
per bullet point 4:

“Assuming the OFT wanted to interview these persons, additions to your list will
be Peter Goodbun [and that will be in the context of 51]. Conversely there would
be no contract attached to Alan Armstrong.”

MR. BLAIR: | hope this is not a red herring, but all the ranks of the people who are reckoned to
be the relevant people are all managers rather than estimators as such, so it is chiefs rather
than Indians.

MR. BEARD: | am not sure that is quite right. 1 mean if one looks down the job title there are
chief estimators, estimating managers, section leader estimating, regional chief estimator.

MR. BLAIR: Not the rank that Mr. Sharpe mentioned of “estimator”, or indeed senior estimator.
There are one or two senior estimators.

MR. BEARD: There are some senior estimators, there are estimating managers. To some extent
what is salient is not simply the rank but the information that the people were in a position
to give. So Barry Russ, for example, in relation to a number of other cases was someone
who had prepared the grand schedules — it does not apply in this case, but when Mansell
made its leniency application there were a number of tables that Barry Russ had prepared
which included references to various tenders where he said that a cover price had been
given or received, and therefore clearly Mansell in putting its best foot forward for the
leniency process clearly thought that Mr. Russ was the right person to come forward for
that.

14
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PROFESSOR PICKERING: Can I follow on? Can you tell us what the job titles were of Mr.
Hart and Mr. Armstrong? | will leave you to answer that first and then | have a follow-on,
please.

MR. BEARD: The only information I believe that we have in relation to Mr. Hart is as per the
transcript, that he was an estimator, but we do not have any more formal job title for him.

MR. HOSKINS: Sir, if I can assist? If you go to Bundle 3, Tab 9, this is a document | took you
to in opening.

MR. BEARD: | apologise, | am grateful to Mr. Hoskins.

PROFESSOR PICKERING: Yes, they were senior estimators, and Mr. Goodbun was the
estimating manager. My follow-on question was why would Mr. Goodbun have said it was
Mr. Hart who did the detailed estimating on this contract, or would have done, and not Mr.
Armstrong, as per the Mansell schedule?

MR. BEARD: “As per the Mansell schedule”. The Mansell schedule — are you referring, sir, to
the schedule at Tab 10?

PROFESSOR PICKERING: Yes, | am.

MR. BEARD: That was the Mansell schedule drawn up for the purposes of the leniency
application. That was drawn up subsequently. It was clearly drawn up in the process of
applying for leniency and it was appended to the leniency application that proceeded it or,
more exactly, it was appended as part of the leniency application, whether or not they
arrived simultaneously I would not want to assert.

That schedule at Tab 10 is not a document internal to Mansell in the sense of it being drawn
up along the way contemporaneously, it was a document drawn up subsequently for the
leniency application.

THE CHAIRMAN: But the Mansell name on that pull-out, the A3 paper, those are all initials of
people, but when it says: “Mansell name”, “Mansell name” of what? Who is that
indicating, or what is the significance of those initials? They do not seem to bear any
relation to the initials of the people who are the “Mansell confirmation of relevant names”,
which mostly would be a lot of “BRs” or a lot of “KLs”, but we do not see those initials
there at all, we see “BPs”. That column “Mansell name”, those initials do not seem to be
indicating the same thing as the column of “Mansell confirmation of relevant names” so far
as this schedule you have just handed up is concerned, the significance of that being, as |
understand it, that what we are debating is whether Mr. Goodbun misremembered who had
been the estimator on this case as being Phil Hart rather than Alan Armstrong. The fact that

you were told that actually, if you were going to be interviewing estimating managers, the

15



© 00 N o o1 B~ W N e

W W W W W N DN DD DD DN DN DN PR R R R R R
A WO N P O © 0N OO Ol AR WODN P O ©W 00N OO O W DN O

right one to interview for this contract was Peter Goodbun and not Alan Armstrong, | do not
think that helps in deciding whether the actual estimator was Alan Armstrong rather than
Phil Hart.

MR. BEARD: 1| think it is important perhaps just to bear in mind what the Office was being told
in the email, the B3908. What it was being told was that Mansell has clarified with those
estimators, i.e. those that there had been discussions because that is what is referred, the
analysis of who had charge of certain contracts which Mansell had previously carried out on
a paper basis. | am obviously concerned not to give evidence in relation to these matter.
The A3 schedule that you are referring to where the initials appear was one done at an early
stage in the leniency process.

THE CHAIRMAN: Nobody is suggesting that Peter Goodbun was the estimator on this contract.
He says it was Mr. Hart.

MR. BEARD: Clearly, once the decision is made to take a cover bid then you do not have anyone
carrying out an estimating process. If there had been, what Mr. Goodbun says is that it
would have been for Phil Hart.

THE CHAIRMAN: Why did Phil Hart make those marks — that is a rhetorical question. | do not
understand how the documents that you have handed up are said to clarify why it says “AA”
in relation to that.

MR. BEARD: It is not intended to clarify. Essentially what the documents have been handed up
for is just to show the process that was followed by the Office in considering who it was
appropriate to interview. Initially they had those A3 schedules that were an early part of the
leniency process.

THE CHAIRMAN: What, this?

MR. BEARD: The A3s. They look at those, they see the letters that are specified as Mansell
names. They receive a schedule from the lawyers for Mansell, which is the schedule that is
under the email of 15" March 2007. That schedule at 51 suggests that Alan Armstrong is
the correct person to interview in relation to 51. This is consistent with the earlier leniency
application.

THE CHAIRMAN: Wait a minute, which schedule am I looking at?

MR. BEARD: If one looks at the schedule under document B3899.

THE CHAIRMAN: If you look at this table which is attached to 3899, the majority of the names
in that column are Barry Russ. Looking back at our big spreadsheet one would expect to
see, if there was some relationship between this column and that column, lots of BRs in that

column on the A3 spreadsheet, but I do not think there are any.
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MR. BEARD: 1 do not think that is correct, because this table is focused on the City Road office.
The spreadsheet that you are referring to covers a wider area.

THE CHAIRMAN: So this A4 schedule is the City Road office?

MR. BEARD: Yes.

THE CHAIRMAN: All right, I understand that.

MR. BEARD: So it is wrong to try and read across this more detailed schedule into the grand A3
and try and do a compare and contrast of names to lines. All I am doing is identifying that
there was a line on those big A3 schedules that were part of the leniency application that
pertained to this job, albeit that that leniency material contained many, many more jobs than
this later more detailed schedule.

PROFESSOR PICKERING: It is not actually accurate to say that once you have got a cover then
you have no estimator involved for two reasons: first of all, we have been told that the
cover was sought only late on; and secondly, we have seen in evidence that there was quite
a degree of subterfuge on the part of companies that were going to take a cover, but they
still sent their estimator out and got him to ask questions, and so on.

MR. BEARD: That may be so. The point | was making was merely that you did not have to go
through having your estimator carry out the four week estimating process. It clear from
Mr. Goodbun’s evidence that, in relation to the job, he did defer responsibility in relation to
these matters to Mr. Hart. He says that because that is what he is saying in relation to his
account of the manuscript text. He is not saying that Phil Hart is wholly irrelevant to this, it
is a name that is referred to.

PROFESSOR PICKERING: Yes, but the earlier document submitted by Mansell says it was
Mr. Armstrong, and Mansell in the email that you have put in this morning does not say
Mr. Armstrong was not involved, it says that Mr. Goodbun would have known better about
this case than Mr. Armstrong. There is a slightly different inference and there is no
reference to Mr. Hart at all here. | suppose the question really is, did the OFT really
overlook the possibility of finding out what Mr. Hoskins’s role was, and indeed establishing
whose handwriting it was on that Builders” Conference schedule?

MR. BEARD: | think the answer to the latter question is clearly not, because Mr. Goodbun gives
clear evidence as to what that manuscript on the Builders’ Conference schedule is, and that
is set out in the transcript. So the OFT clearly had that evidence. They also knew that Phil
Hart had left the employ of Mansell some time previously, because that is also referred to in
the transcript of evidence. In those circumstances, when the leniency applicant is saying,

“This is the person that is best able to talk to this contract”, then it is right that the Office
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carries out its interview with that person, asks them both about the documentary material
that it has, which he is able to comment on and does so at pp.11 to 12, but also that he is the
person that is able to give direct evidence about the process of obtaining a cover in relation
to that job. He is the one that chose Durkan, he is the one that gave the reasons why Durkan
was chosen. One can understand in those circumstances why Cameron McKenna is saying,
“This is the person in charge of that contract, he is the person you should speak to in
relation to it”.

PROFESSOR PICKERING: And he delegated the collection of the evidence to Mr. Hart, of
Mr. Goodbun’s evidence?

MR. BEARD: | am sorry, he delegated?

PROFESSOR PICKERING: The collection of the cover price?

MR. BEARD: He delegated the collection of the cover price, yes, that is what Mr. Goodbun’s
evidence is saying. Mr. Goodbun is not saying, “I received the call from Durkan”.

PROFESSOR PICKERING: The question is probably, who in Mansell made the call to Durkan?

MR. BEARD: He is not asserting that he did it, he is saying that Phil Hart was the person who
was dealing with obtaining the cover from Durkan. That is clear from his evidence.

THE CHAIRMAN: Let us try and move on.

MR. BEARD: | think it is important in this context to actually go back and look at the terms of
Mr. Goodbun’s transcript in relation to what he said about Phil Hart. That is at Tab 12, p.11
onwards. He has been presented with a document which has been provided by Mansell,
which is a Builders’ Conference pre-tender report, and there is a cross on it next to the name
of Durkan Limited. He is specifically asked:

“Are these your notes on this document?
No. That’s Phil Hart’s.
Okay. But do you have any knowledge of that those notes mean at all?
Oh, yes.
... would you mind explaining them?”
He explains specifically what those notes are. Then, as one goes down, he says:
“The x against the, the name would indicate the name that he approached.”
So that is Phil Hart. So that is evidence of the delegation to which Professor Pickering was
referring.
“... the name of the individual is Brian Sharpe at Durkan, and the figure is the
figure, the quote, that would have been given to us as the guide in which to go on.”
Then Sarah Mills asked:
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“... do you know the actual price that Mansell submitted for this particular
contract?
It would have been slightly more than 1,306. | can’t tell you [what] it was, the
exact figure.”
So he does not actually know, he does not recall the precise tendered figure, but he says it
must have been higher than that. Of course, that is correct, it transpires. He is talking about
going in slightly higher than the 1.306.
If one turns back to the document itself at Tab 7, there is no reason to doubt the account that
Mr. Goodbun has given that these are manuscript notes put on by Mr. Hart following
Mr. Goodbun’s decision that Durkan should be the person approached for a cover price.
It is worth noting perhaps that the submission date for the tender was 29™ March. This
interim job report was issued on 15™ March. One can see that there is a stamp there saying
“Mansell Construction Services Estimating” with a date on it of 16™ March 2005. It is
suggesting therefore that that is when this Builders” Conference schedule was received,
which makes sense given it was issued on 15™. It is worth noting the initials that are in
manuscript there.

PROFESSOR PICKERING: Can I just ask on this schedule, what is the significance of the last
column of names: “Contact”. Why would other companies want to have contact details in
their competitors?

MR. BEARD: It is an interesting question from the Office’s point of view. Mr. Blair raised a
similar question in the course of the evidence being given. There must be a degree to which
there is a concern about the way in which this system works. However, it is rather notable
that an account was given that a benefit may exist for subcontractors to be able to contact
main contractors. If that were the case, then one could see why what was being done here
was effectively a main contractor publicising the fact that they were interested in this job.
Therefore, if you were a subcontractor who wanted to be involved in it, then you knew who
to contact at the main contractor. It is no part of the Office’s case that the arrangements of
the Builders’ Conference themselves are in some way an infringement. But an interesting
question arises in relation to this sort of sharing of information. No doubt those behind me
will bear that in mind in considering these matters further in due course.

THE CHAIRMAN: But as far as this case is concerned, really the crux of your case is that
answer of PG on p.12 that X against the name would indicate the name that he approached,
the name of the individual, i.e. Brian Sharpe, and the figure is the quote that would have

been given to them. That is really the evidence.
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MR. BEARD: That is the evidence in relation to the Builders’ Conference schedule upon which
we rely. That is, of course, right. But it is not to be taken in isolation. What | have tried to
do is to illustrate that you look at that document on its face and it gives you cause for
concern. Just reading it, why is it there? Why is it written in this way? You have a
situation where Mansell did take a cover price. In those circumstances, what you have is a
situation where the key document is marked up in that way.

THE CHAIRMAN: You say: we have a situation where they did take a cover price. Clearly they
have said, for the purposes of their leniency application, that they took a cover price for this.
I am not clear at the moment as to whether that is accepted, whether Mr. Hoskins accepts as
a fact that Mansell took a cover price.

MR. BEARD: | believe that it is accepted. | do not think any issue has ever been taken in
relation to that, but of course Mr. Hoskins can clarify the position.

MR. HOSKINS: | have not taken an issue on it because | am not in a position to challenge it. It
is for the Office to make that case.

MR. BEARD: There is no challenge.

THE CHAIRMAN: | think there is a point here which arose in an authority that says that where
one party in a leniency application concedes the existence of an agreement, the party
alleged to be the other party in that agreement is not bound in some way by that concession.

MR. BEARD: No, | am not sure that it would be said that if someone comes in for leniency you
cannot contest. | can see circumstances, for example, where it might contest it on legal
grounds, for example whether or not there was an agreement that fell within the scope of
one of the prohibitions. | do not think that would be in doubt. But there is a difference
between in principle that being the proper legal analysis, and there being any challenge to
the fact that Mansell took a cover price. There is none here. The jurisdiction of this
Tribunal pertains to an appeal. If there is no challenge to that, the OFT does not have to do
any more than stick by the statements that it accepts, and from the basis of its decision, that
there was a cover price given to Mansell. It would be wholly inconsistent with everything
that is said by Mr. Goodbun in those circumstances if the Tribunal were to begin to say:
actually, there is not any evidence here that there is a cover price and these things should be
reopened.

MR. BLAIR: | can see that, but nonetheless, the purpose of the figure, all you have got is Mr.
Goodbun’s longish answer at the top third of p.12. That is only indirect evidence of what
the figure means; it is not the best evidence of what it meant. That may be good enough for

Mansell, but the OFT could have gone to ask Mr. Hart (even though he was somewhere else
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by then). Is it not the case that you have to stand or fall by your alleged failure to go and
find him to get the real answer?

MR. BEARD: No, I do not think that is correct. You have got a situation here where the question
is: has an undertaking engaged in an infringement? If an undertaking comes to you in the
course of a leniency process and says: we admit that we engaged in an infringement, the
Office is clearly well able to rely on that admission.

MR. BLAIR: As against them, certainly.

MR. BEARD: WEell, as against them. If the matter is then challenged then the issue may change.
If the matter is not challenged, then in those circumstances that is the relevant finding and
there is no basis on which this Tribunal could lawfully proceed suggesting that there was
not in fact a cover price taken by Mansell.

THE CHAIRMAN: On the A3 pull out there are lots and lots of instances where name of
company providing or provided with pricing information is unknown, a long list of
unknowns. So presumably those are infringements which count against Mansell, but where
there is no party who has been held liable?

MR. BEARD: | would not necessarily make a presumption that they were findings of
infringement that were made against Mansell, because of the process of reducing down the
number of infringements that were actually pursued (even in relation to leniency
applicants). They may have come forward with well over 100 instances and in the end
findings of infringement might have been made in relation to potentially more particular
instances, but it would be wrong to read the matter through. As you know from the
Decision, there were circumstances where infringements were accepted from leniency
applicants and findings were made, but because they were “but for” infringements, in other
words, infringements the Office would not have known about at all save for the leniency
application, there was 100 per cent immunity in relation to those particular infringements.
So with respect, | think it would be difficult to begin to re-engineer the vast exercise of
analysing the evidence that was gathered here in circumstances where we only necessarily
have a snapshot of what is being talked about because it is bits pertaining to a particular
infringement which is the subject of appeal, but in circumstances where you have no
challenge to the finding that there was a cover price accepted by Mansell. There is no
challenge in the Notice of Appeal here.

It is worth bearing in mind, in considering all of this, the extent to which Mr. Goodbun has
been well forewarned that recklessly giving false information in relation to these matters

carries with it a significant penalty.
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There are a couple of other things that I think it is also important to draw from Mr.
Goodbun’s transcript of evidence apart from his account of the manuscript and his direct
evidence about picking Durkan and the reasons for picking Durkan. Page 5 of the
transcript. This maybe of general interest in relation to the Builders’ Conference. Could
the Tribunal read from “SM: When pricing the job, when a job came in, how important
would it be to find who the competition were on that particular job?” down to “Yes, yes.”
(Pause) Then if one turns on to p.8 of the transcript starting from the second box: “I’ve
been in the industry since 1972 — this is his indication that cover pricing had been going on
for some time. Would the Tribunal read down again to “Yes, yes”. (Pause) What you are
seeing there is that for Mansell, in the process of dealing with a tender, the Builders’
Conference schedule was an important document in deciding how to deal with a tender. If
they were going to go for a cover price they would use the Builders’ Conference schedule as
the list from which to select a person from whom to get a cover. Both of those pieces of
evidence support the interpretation of the Builders’ Conference document that he has given.
It would have been the source of the company approach for the cover so it would be natural
to mark it as such and use that as the basic document upon which any notes were to be
marked. It is also worth noting on p.9 that he talks about if he were giving a cover he would
set it between 5 and 15 per cent, and of course, Mr. Sharpe confirmed that general approach.
For the record, the reference is Day 3 p.3 line 33 through to p.4 line 3, Mr. Sharpe.

What we have is a series of pieces of evidence given here by Mr. Goodbun, both an account
of the manuscript, his direct recollection and contextual information relating to the
document and how the process will work — all of which supports the manuscript
interpretation that he is providing — and furthermore, sets out why it is that here, Mansell
receiving a cover price, the predominant thrust of all of the evidence is that in fact it would
have come from Durkan.

Indeed, the fact that Mr. Hoskins, referring to the sorts of uplift that one would see in
relation to cover price, recognised that it would put Durkan squarely in the frame. But he
then said that there were other people that were within that band of 5 to 15 per cent below
the actual Mansell bid that therefore could have been potential providers of the cover price
on that basis. He suggested (Day 1 p.30 line 20) Mulalley or Dew Construction or Gunite.
The question you end up asking yourself is: is it more likely that one of those three would
have provided the cover price to Mansell, or was it more likely on the basis of this evidence
that it would have been Durkan? Just in passing on that, of course Gunite really would not

have been a potential contender, even on Mr. Hoskins’ account, because as Mr. Briggs
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confirmed, Gunite is a concrete refurbishment specialist (transcript Day 3 p.22 lines 1 to 3).
As Mr. Goodbun explains in his evidence, he would not have gone to a specialist for a cover
price. This was something that Mr. Copeland recognised when he agreed that you go to a
similar type of company with a similar cost structure when seeking a cover. The transcript
reference for that is Day 3 p.47 lines 18 to 20.

So when we look at the documents and the evidence of Mr. Goodbun in the round, it is not
only more likely than not that Durkan supplied the cover to Mansell, but there is no
suggestion anywhere else that any other party was involved. The leniency applicant has
come forward to the OFT to assist it as far as possible. It was under an obligation to do so.
It has provided the only documentary evidence it has on the matter, and it is worth noting
that the cover pricing process was not one where there was any great paper trial. That
documentary material is itself good evidence that there was a cover pricing arrangement
between Mansell and Durkan; but then we have the strong and clear evidence of Mr.
Goodbun. This is against the background of course of Mansell’s general evidence on its
conduct. Taken together, that evidence is very strongly persuasive. It is clearly more likely
than not that Mansell got its cover from Durkan and not from anyone else.

Another of Mr. Hoskins’ lines of attack at the outset was that even if the evidence was
strong, it was somehow flawed because Mr. Goodbun had not given a witness statement.
He referred the Tribunal to the Argos case. The first thing to note is that the Goodbun
document at Tab 12 is not notes of an interview. It is the interviews - erms and all. It is the
verbatim transcript of a person’s own words - no gloss, no lawyering. It is material which is
gathered in the lengthy and extensive process undertaken by the OFT in preparing the
statement of objections. Parties are allowed access to the file, and they are able to comment
upon this material.

To the extent that the Tribunal is concerned that the interview transcripts do not contain
statements of truth, it is again important to emphasise the fact that the s.44 obligation
impinges upon them. Indeed, that is a stronger threat than a statement of truth, which
carries with it the possibility of contempt proceedings, subject of course to the slight
wrinkle as to the extent of the contempt jurisdiction that this particular Tribunal has here. It
would have to be in the High Court perhaps. However, that is where a statement of truth in
a witness statement before this Tribunal would eventually take one. S.44 takes you straight
to a fine. So, in terms of why a statement of truth would have any greater sense of voracity

to the literal words, the transcript of the tape, is a complete mystery.
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In terms of the process of obtaining the transcript, the OFT follows a process of verification.
When interviews or statements are obtained during the investigation, the witness is provided
with an opportunity to comment on the relevant document. So interview transcripts are sent
to the parties and their legal representatives for the purposes of verification of their
contents. That is precisely what happened in relation to Mr. Goodbun’s statement. It was
sent back to him. His transcript was sent to him and his lawyers. He was then able to make
any corrections he wanted to. He made one or two minor corrections. He had the
opportunity to make comments on it. He did not make any further comments. That, |
accept, is evidence from the Bar as to the process. It is what is set out in the second clip of
documents.

THE CHAIRMAN: | do not think anyone is suggesting that Mr. Goodbun was deliberately lying
in this statement. | think the question is what the statement actually says.

MR. BEARD: Yes The difficulty one has is that the attack came in a number of ways. | am
trying to cover the suggestion that was being made by Mr. Hoskins that somehow it not
being a witness statement - a witness statement not having been prepared beforehand -
seemed to be being levelled at the Office as some sort of flaw in its process.

THE CHAIRMAN: | think rather the flaw is that because there was no witness statement
tendered there has been no opportunity to cross-examine him.

MR. BEARD: | will come on to that. There are two stages that Mr. Hoskins identified: Should
witness statements be a required part of the process before the SO and the Decision? For
the reasons | have set out, that would be a complete triumph of form over substance, to try
and translate a transcript into a witness statement when the transcript is a verbatim record
under the s.44 sanction.

Mr. Hoskins then went on and said, at Day 1, p.36, line 26,
“The fact that the OFT has not produced witness evidence should weigh very
heavily with the Tribunal when it comes to consider all the evidence before it on
infringement 220.”.
Now, if he is simply saying that it should have been in a different form, that criticism has no
force at all. In this context he then went on to refer to the football kit and toys cases, and, as
I said, to the Argos judgment. If the Tribunal could take up File 5A, Tab 14, which is the
Argos judgment -- It is important to see what is actually being said here. If one starts with
para.l,
“The issue before the Tribunal is whether the OFT should be permitted to adduce
three witness statements in support of the contested decision, notwithstanding that
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such statements contain relevant factual material that is not to be found in the
contested decision and was not put to Argos or Littlewoods in the administrative
procedure which preceded the adoption of the decision. This judgment deals only
with that issue”.
So, this is dealing with the second stage. | have dealt with why it is no witness statements
before Statement of Objections and Decision. Here was a situation where the Office
actually sought to put in further witness statements. Then the background to the case is
described in para.2 onwards. At para.12 there is a discussion of the administrative
procedure in the case. If you could turn on to para.24, which is the paragraph that Mr.
Hoskins particularly referred to and relied upon, can I ask you to read that paragraph?
(Pause whilst read): He was effectively saying, “That is what the OFT should have done
here”. But, if one goes on to para.25,
“The OFT’s position at the first case management conference was strongly
opposed by Argos and Littlewoods. It was submitted on behalf of Argos and
Littlewoods that the introduction at this stage of new evidence in the form of
witness statements, after the appeals had been lodged, would be in breach of Rule
14 of the Director’s Rules”.
Rule 14 is actually set out at para.10 of the judgment. That has now been superseded by the
change in the OFT’s rules. So, the relevant rules of the OFT’s rules are Rules 4 and 5. For
your notes, they are found in the Purple Book at p.285. Essentially, what those rules do is
the same as what Rule 14 did. In other words, it requires the OFT to set out its case in a
Statement of Objections and provide an opportunity for the Defendant, the person against
whom a proposed decision is going to be made, both access to the file and the opportunity
to make oral observations.
If one then moves on to para.28,
“In our view, those witness statements contain significant evidence that, at first
sight, is material to whether an infringement of the Chapter | prohibition has been
committed. The witness statements also contain evidence that is not in the original
notes of interview or indeed the decision. In general, the witness statements
amplify, at first sight, to a considerable extent, the evidence available to the OFT
as to whether there was an infringement, how the infringement came about and the

course it took.
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The position therefore is, that the OFT seeks to support the decision with new
material that is not contained in or referred to in the decision, and was not put at
the administrative stage”.
At para.30 the Tribunal says, “That means we have effectively got three choices: (a)
exclude it; (b) admit it; (c) do something different”. In other words, enable a process to be
put in place such that the witness statements could be commented on. Then there is a
detailed exposition of the arguments of the parties, and the relevant statutory provisions. At
para.49 the Tribunal begins consideration of the previous Decisions which have related to
evidential matters. The Tribunal may want to look at this in due course. | was going to take
the Tribunal through to the analysis which starts at para.61.
“The above survey of the statutory framework, the Tribunal’s Rules and the
Tribunal’s previous decisions thus illustrates the specific nature of the procedures
to be followed in relation to decisions of infringement of the Chapter | and
Chapter Il Prohibition adopted by the OFT under the 1998 Act.
In particular, the statutory scheme is quite unlike the procedure that is normally
followed in a criminal prosecution, where the offence is stated with short
particulars in the indictment, but the facts relied on by the prosecuting authorities
are essentially set out in witness statements then given by way of oral evidence
from the witness box before the Jury, subject to the detailed rules of evidence in
criminal cases. Similarly, the procedure is not akin to that followed in the former
Restrictive Practices Court, and in other civil litigation, where there is a pleading,
such as a statement of case, summarising shortly the OFT’s contentions of fact
and law, which is supported by separate witness statements which contain the
evidence”.
I would ask the Tribunal just to read paras.63 and 64 of the judgment. (Pause whilst read):
In para.65 the Tribunal notes that the arrangements in question
“necessarily implies that the appeal is directed against the facts and matters set out
in the decision and not against other facts and matters not set out in the decision ...
(2) ... based on an error of fact or was wrong in law [that is the approach in the
appeal] which necessarily implies that the appeal is principally concerned with the
facts as found in the decision and not other facts.
(3) The Tribunal must determine the appeal on the merits, but by reference to the
grounds of appeal set out in the notice of appeal. Since the notice of appal must

refer to and so far as necessary put in issue the facts as set out in the decision, it
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follows that the Tribunal is concerned with the facts in the decision, as contested
in the notice of appeal, and not with the correctness of other facts sought to be
adduced as evidence of the infringement after the notice of appeal has been lodged
and which, by definition, the notice of appeal has not dealt with”.
Turning to the principles to be distilled from Napp and the other cases -- This is the
summary of the principles that the Tribunal sets out.
“The Director should normally be prepared to defend the decision on the basis of
the material before him when he took the decision. The decision should not be
seen as something that can be elaborated on, embroidered or adapted at will once
the matter reaches the Tribunal ....
(2) Were it otherwise, the important procedural safeguards envisaged by Rule 14
of the Director’s Rules would be much diminished or even circumvented
altogether ...
(3) There is therefore a presumption against permitting the Director to submit
new evidence that could have been made available in the administrative
procedure. (4) That presumption may be rebutted, notably, where what the OFT
wishes to do is to adduce evidence in rebuttal of a case made on appeal ----”"
Of course, that was exemplified in relation to the disclosure application in relation to
infringements 135 and 240.
“(5) On the other hand, where the new evidence goes to an essential part of the
case which it as up to the OFT to make in the decision, the Tribunal will not admit
evidence that was not put to the parties in the course of the Rule 14 procedure
[now the statement of objections procedure.] ...
(6) The Tribunal should resist a situation in which matters of fact, or the meaning
to be attributed to particular documents, are canvassed for the first time at the
level of the Tribunal, when they could and should have been raised in the
administrative procedure.
(7) If there is relevant evidence sought to be adduced on appeal which has not
been the subject of the Rule 14 procedure, the Tribunal has power to remit the
matter to the Director for the Rule 14 procedure to be followed, if satisfied that the
interests of justice so require”.
Then, what one sees after that exposition of the basic principles is that the three witness
statements should not be excluded altogether (para.73); nor (according to para.78) should

they be admitted. So, (a) and (b) are rejected. Instead, as is set out at para.97 ----
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MR. HOSKINS: If you could, while we are here, just read paras.80 to 82, please? It will save

time later. (Pause whilst read):

MR. BEARD: | would invite the Tribunal to read the entirety of this judgment. It is quite right,

of course, and | will come on to this, that the Tribunal does have power to hear witnesses.
Of course, it has been doing for the last two or three days - hearing witnesses in relation to
these matters. But, in relation to this case, what was decided was that the OFT had
proposed the relying on of witness evidence that had been prepared after the Decision. In
those circumstances it was said that the evidence prepared by the OFT should be made
subject to a Rule 14 procedure - what would now be a supplementary statement of
objections, and so that was the conclusion of the Tribunal as set out at para.102.

So far from Argos being authority for the OFT being under any sort of obligation to
provide witness statements after a decision when an appeal comes before a Tribunal, or
even an expectation that it might do, it is entirely to the contrary, it is saying generally the
OFT will not be able to do so because of the nature of the statutory structure of the
procedure investigation. So what Mr. Hoskins is suggesting should have been done by the
OFT as a matter of course, is what the Tribunal was effectively saying was inappropriate
save in particular circumstances, and if the OFT does want to start adducing further witness
material it would have to go through a new Rule 14 supplementary statement of objections
procedure. So Mr. Hoskins is wrong about how his account of why witness statements
should be produced in the course of the investigation prior to the decision, and he is wrong
about any suggestion that the OFT should be expected to be producing witness evidence
afterwards. Perhaps what he is really trying to say is: “I would like to cross-examine Mr.
Peter Goodbun. If that is the case he needed to challenge the evidence by asking him to be
called as a witness and he has not done that. Perhaps the reason is that he is seeking to say
that that this appeal is a trial and it was somehow an obligation on the OFT to have called
him as a witness, but that is wrong. The Tribunal has made it very clear in Argos that it is
an appeal against the decision taken by the OFT and the circumstances and the manner in

which that appeal is to be conducted depends on precisely what is challenged.

THE CHAIRMAN: Well it also depends precisely on what was decided, what was the basis of

the infringement found, and one thing that arises from that which I think is causing the
Tribunal some concern at the moment is that in your earlier submissions you have rather
moved to talking about Mr. Goodbun’s evidence shows that Mansell took a cover and it
must have been from Durkan, whereas the allegations and the finding are that the cover was

given by Mr. Sharpe. Now, my question to you is this: if the Tribunal were to accept Mr.
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Sharpe’s evidence that he did not give a cover price, do you accept that that means that the
appeal must be allowed in relation to Infringement 220, or not?

MR. BEARD: Not.

THE CHAIRMAN: Well that does then get us into Argos territory in the sense that you are then
moving away from the case that was in the decision and in a way that then may cause
difficulties for Durkan’s rights of defence, because then you seem to be saying “A.N. Other
within Durkan must have given the cover price”, and there is no way that we can test that; it
is not what Mr. Goodbun says, it is not what anybody says.

MR. BEARD: The OFT’s case is there was an infringement between Durkan and Mansell. There
was an infringement between two undertakings, a cover price was provided to Mansell by
Durkan. Of course, companies operate by individuals as their agents, that is of course right.
So when you are assessing whether or not on the balance of probabilities there was an
infringement by those two undertakings, it is right that the OFT and then the Tribunal
considers what the evidence is as to whether or not on the balance of probability that cover
price was provided by one undertaking to another. The Office makes absolutely clear that it
thinks that the overwhelming evidence is that in the circumstances, given the nature of the
manuscript notes on the document, the account of those given by Mr. Goodbun, the terms of
Mr. Goodbun’s direct recollection about these matters, the absence of any evidence
suggesting that any of the other parties to this tender process could or did give that cover
price to Mansell, that in those circumstances the overwhelmingly likely event was that a
cover price was given to Mansell by Durkan through Mr. Sharpe.

However, it is just worth looking at the terms of the decision in relation to infringement
220. Itis found at p.1499 in the decision if you are looking at the comprehensive set. Here
we have infringement 220, the table we have seen: “Contemporaneous . . . evidence from
leniency applicant Mansell — the Builders’ Conference Interim Job Report”, so that is
documentary material. Then “Evidence from leniency applicant Mansell”, that is the
general leniency material. “Witness evidence from leniency applicant Mansell”, that is Mr.
Goodbun’s material.

Then “Contemporaneous documentary evidence from other companies — Durkan Limited —
Tender Summary”, that is “Limited”. “Evidence from other companies” this is Durkan
Group setting out why it is that it considers that in fact the evidence does not stack up so it
is its response to the SO.

Then one sees at the conclusion of that 1VV.6181:
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“In this case, the OFT considers the presence of a contemporaneous document
with the name of Durkan Limited’s estimator next to a figure consistent with a
cover price, along with the explanation of that document by a Mansell employee
and his recollection as to why Durkan Limited was approached for a cover on this
tender to be sufficiently strong and compelling. The OFT notes the direct
contradiction between the evidence given by PG and witness statements of Durkan
Holdings and Durkan Limited employees, who deny that they engaged in bid
rigging. However, unlike the Durkan Holdings and Durkan Limited witness
evidence, PG’s evidence is underpinned by contemporaneous documentation and
is consistent with the markings made on that documentation.”

It is also noted there that Mr. Sharpe did not sign his witness statement as submitted at that

time.

Then one turns over to “The OFT’s analysis of the evidence and finding”.
“From the evidence and arguments presented above, and having taken into
account the representations made by the Parties, the OFT draws the following
conclusions.
Mansell and Durkan Limited each accepted an invitation to tender for this
contract.
Both companies submitted a tender. Mansell was unable to submit a tender by the
return date and/or did not want to win this contract. It appears that Durkan
Limited completed the estimating process for this tender and that it submitted a
bid with the hope of winning the work.
The Report provided by Mansell shows ‘X’ next to the entry for ‘Durkan Ltd” and
a handwritten note ‘Brian Sharpe’ and a figure ‘£1,306,000°. Mansell confirmed
that this shows that it took a cover price from Durkan Limited and in interview PG
[Peter Goodbun] confirmed that this was written by the estimator for this tender
and that it shows that Mansell took a cover price from Durkan Limited.
PG confirmed that the figure ‘£1,306,000” was the cover price given by Durkan
Limited . . . PG also confirmed that BS would have been the contact at Durkan
Limited. The document provided by Durkan Limited also names BS, confirming
that he was in some way connected at Durkan Limited to this tender.
The OFT further notes that the tender submitted by Mansell was higher than the
tender submitted by Durkan Limited, the pattern consistent with a cover price

having been provided.
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The OFT therefore concludes that contact took place between Mansell and Durkan

Limited. The OFT also concludes that Durkan Limited supplied a figure to

Mansell for a cover bid.”
Then I invite the Tribunal to read on. So the finding, as is required by the OFT, is of a
cover price given by one undertaking to another having considered the material. So in
answer to your question, Madam Chairman, the answer is definitely “yes”. Even if you
were to accept Mr. Sharpe’s evidence you would be in a position to uphold the decision
because there would not be any unfairness because by the terms of that decision they clearly
referred to Mr. Sharpe, and | make no bones about it, the OFT considers that the most likely
outcome is that the figure did come from Mr. Sharpe, but it is open to this Tribunal to
conclude that the infringement did occur on the basis of all the evidence that you have seen
and heard, even if it was not Mr. Sharpe that actually provided the figure to Durkan.
Just in passing whilst we have this open, it may be of relevance just to note that the
paragraph where the OFT specifically refers to not interviewing PH” (Phil Hart) is IV.6171.

PROFESSOR PICKERING: Mr. Beard, can | take you back to the transcript of the interview
with Mr. Goodbun, on p.12 and the answer from Mr. Goodbun about one-third of the way
down with “The “X” against the name . . .”

MR. BEARD: Yes.

PROFESSOR PICKERING: The word “name” is used three times in the first two lines. “The ‘X’
against the name”, that presumably is “Durkan”?

MR. BEARD: Yes, because that is where the ‘X’ is.

PROFESSOR PICKERING: The first time?

MR. BEARD: Yes.

PROFESSOR PICKERING: Would indicate the name that he approached, well on that line we
have two names, have we not? We have “Durkan” and then we have “Mr. Copeland” on
the sheet.

MR. BEARD: The yes.

PROFESSOR PICKERING: *“...the name of individual is i.e. Brian Sharpe at Durkan, um...”

MR. BEARD: Yes.

PROFESSOR PICKERING: I put it to you that Mr. Hart, if indeed it was Mr. Hart, was starting
with that sheet of paper which had come in from the Builders’ Conference, which listed the
bidders for this contract and their contact names.

MR. BEARD: Yes.
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PROFESSOR PICKERING: He probably had a copy of that document that also included the
stamp showing that Mansell had received it on 16™ March, and that he had initialled its
receipt. He had pulled it out of the drawer on 29™ March or whatever it was, and had been
asked, apparently by Mr. Goodbun, to pursue it. We have not had evidence, so far as | am
aware but correct me if I am wrong, please, that says that estimators as opposed to senior
estimators, or estimating managers, would actually pursue this sensitive information, and
therefore we do not have evidence that it was Mr. Hart doing it as opposed to anybody else.
Likewise, we do not seem to have any evidence, certainly not direct, if Mr. Goodbun claims
that it was Mr. Hart who surprisingly made the contact. We do not have any evidence that
he rang Mr. Sharpe as opposed to Mr. Copeland. That statement, which is not pursued by
way of follow up questioning to unravel, does not seem to me to be terribly helpful to us in
establishing the sequence of events. The use of the word “name” three times could apply to
three different people, three different names. First of all, it could be Durkan, secondly, it
could be Mr. Copeland, and certainly we have heard on Durkan’s policy, who would have
been the person to have given the cover price if they had decided to do so. As | was
speculating, or reflecting a couple of days go, the name Brian Sharpe could merely have
come into the conversation to say that he was the estimator who had actually done the work
and, of course, he was a very reliable estimator. That is what somebody seeking a cover
price would need to know, “Is the price that you are putting in a realistic price, and
therefore is the cover that you are giving me something that is not going to make my
business look a totally silly quota for this contract, which may mean that we get left off
invitations to tender for subsequent work?” 1, personally, have some problem with your
linking of Mr. Sharpe into the process.

MR. BEARD: Let me take it in stages. If that were right in the interpretation that you were
putting on it, it is still a case where what would be being said was that the person who
actually conveyed the figure had not been correctly identified as Mr. Sharpe, but
nonetheless there was a figure moving from Durkan to Mansell. It is difficult to see how
the natural interpretation of what you are saying would lead you anywhere else but saying
that that was more likely than not.

Just dealing with the points in turn, I think in reading the term “name” in that passage, it is
perhaps important just to recognise the preceding questions. They start on p.11, and we
have already been here:

“... now turning to the contract that | understand you’re aware of which is the

external structural refurbishment ... what was your role ...?
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Managing my estimator that was dealing with it.

Okay. And do you know the estimator was?

It was a chap by the name of Phil Hart ...”
So | think we are fairly clear that it was Phil Hart that Mr. Goodbun, who later says, “We
wanted to go Durkan”, was charged with dealing with this. Whether or not in other
circumstances in other companies junior estimators engaged in these sorts of contacts is
neither here nor there, and he subsequently moved on.

“l have a document which has been provided by Mansell which a Builders’

Conference ..”
— this is the schedule -

“... with a cross by Durkan Limited.

That’s right.

And there’s a note at the bottom which says Brian Sharpe.

Correct.

Um, 1 million 306 thousand.

Correct.

... were these, are these your notes on this document?

No. That’s Phil Hart’s.

... what [do] those notes mean at all?”
So effectively the interviewer has identified three notes on the document, the cross by
Durkan Limited, which she specifically refers to, the name of Brian Sharpe and the figure.
Then she asks:

“... would you mind explaining them?

The x again the, the name ...”
and there the name must be Durkan Limited —

“... would indicate the name that he approached ...”
The natural reading of that sentence must be that the term “name” is referring to the same
entity on both occasions. It is, of course, right, Professor Pickering, that on that line there is

another name at the end of it, it is Guy Copeland.

PROFESSOR PICKERING: Not another name, it is a name. Sharpe’s name was on the

document originally.

MR. BEARD: No, sorry, but in relation to interpreting the first sentence the point I am making is

that the natural interpretation of the first use of the name is clearly to Durkan Limited. That

would indicate the name that he approached. The natural interpretation of that second use
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of the term “the name” is plainly to the same name that is used there, because it is all
referring to the cross. The first sentence is effectively Mr. Goodbun’s explanation of the
first of the marks that he is asked about, which is he cross.

THE CHAIRMAN: | must say | had hitherto read that as meaning it would indicate the name that
he approached, that is Mr. Copeland, that is the name. If you want to approach Durkan, you
should approach Mr. Copeland.

MR. BEARD: There is no cross next to Guy Copeland on the document. That is not how that has
been read at all.

THE CHAIRMAN: We can only speculate on what Mr. Goodbun meant.

PROFESSOR PICKERING: And that is the problem because Mr. Goodbun was not asked in the
interview whether he had established this interpretation with Mr. Hart.

MR. BEARD: As | have said, the situation when one looks at document 7, with which one is
familiar, if you are being asked about, “What does that cross refer to”, “It refers to the
name”, the name would indicate the name that he approached. He is being asked what that
cross is signifying. There is no cross next to Mr. Copeland. It simply would not be ----

PROFESSOR PICKERING: I am sorry, there is a cross against Mr. Copeland, because
Mr. Copeland is against Durkan and the cross is against Durkan. Mr. Sharpe’s name is at
the bottom of the sheet.

MR. BEARD: Yes, of course, Mr. Sharpe’s name is at the bottom of the sheet. | entirely accept
that what is being referred to in the first sentence is not Mr. Sharpe, the manuscript
reference to Mr. Sharpe, because, as | say, the questions were put in a series of separate
guestions about the separate markings on the document — the cross, the name and the figure.
If one reads Mr. Goodbun’s response, effectively the sentence and two separate clauses, are
what is the X to do with, what is the name and what is the figure. He answers what the X is,
it is against the name, it is against Durkan. As I say, that first sentence is answering the
question that was specifically posed by Miss Mills, which was, “I have a document which
has been prepared by Mansell, which is a Builders’ Conference pre-tender report, shares the
main contractors with, with a cross by Durkan Limited”. So that is specifically what the
question is about, the cross by Durkan Limited. In those circumstances, the OFT considers
that the natural reading of that sentence is that the two uses of the term “name” are referring
to Durkan Limited.

As | have already said, even if that were a wrong interpretation, what it would not do is
suggest that somehow no cover had moved. That is plainly evidence that the cover had

moved, but your interpretation, Professor Pickering, would be one that suggested that the
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cover had not moved via Brian Sharpe in this context, but there would still be an
infringement between the undertakings.

PROFESSOR PICKERING: Which is part of the OFT’s finding, because the OFT refers

expressly to Mr. Sharpe as being a link in that chain, does it not?

MR. BEARD: Yes, he is certainly referred to. | took the Tribunal, |1 hope without doing any

editing, to the relevant section where it deals with those matters in relation to 220. What we
have is a specific finding being made at para.6188:
“The OFT therefore concludes that the contact took place between Mansell and
Durkan Limited.”
In the section that is dealing with analysis of the evidence and the finding, I think |
emphasised that the reference to Mr. Sharpe is in para.6186:
“Mr. Goodbun confirmed the figure of £1.3 million [odd] was the cover price
given by Durkan Limited and that Mansell added a small amount ... Mr. Goodbun
also confirmed that Brian Sharpe would have been the contact at Durkan Limited.
The document provided by Durkan Limited also names Brian Sharpe, confirming
that he was in some way connected at Durkan Limited to this tender.”
Undoubtedly, it is being accepted that Mr. Sharpe was a contact. It is difficult to understand
what else the reference to Mr. Sharpe on that document could possibly mean. If the
Tribunal concludes that he may have been a contact, but he was not the person that actually
passed the cover price then the OFT does not consider that that is the right assessment and
that, on the balance of probability, he was the contact and he was the person that actually
provided the cover price. That would not undermine the conclusion that here was an
infringement on the basis of all the evidence considered in the round.
Professor Pickering, I do not know if I can assist further in relation to that.
I was just concluding observations about witness statements but perhaps we have now
moved on a little from them. The point that was being made was that there was no need for
a witness statement to be provided, and if a specific challenge was being brought to
Mr. Goodbun’s transcript evidence, and the concern was that Mr. Hoskins or Durkan
wanted to be able to cross-examine, then that is an application that they should have made.
I should, in that context, just for your note provide you with the reference to the relevant
provisions dealing with witness evidence. It is Rule 23 of the CAT Rules, with which you
are no doubt familiar, and also 19(d), Mr. Singla helpfully reminds me.
Turning then to Durkan’s evidence, we have heard Durkan’s evidence that at the time of

Infringement 220 it had in place a policy that no cover bidding should take place. It had
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engaged in cover bidding in the past, but it was to stop, and after August 2004 there were
serious consequences if you were caught cover bidding. That was the consistent evidence
of all of the Durkan witnesses.

Mr. Sharpe insisted he had not provided a cover price to Durkan. He insisted that whilst he
had been involved in cover pricing in the past he did not pass a cover to Durkan because the
infringement was after 2004. It was not that he actually remembered anything much about
this tender, he knew that there had been tenders in relation to Claremont Close, but he was
adamant that anything after August 2004, after the date of the new policy, would not have
involved a cover being given by him. He emphasised that the consequences of cover
pricing were such and severe that he would never do it. | sought to cross-examine him in
relation to the fact that it was the being caught that was crucial because the consequences
were severe, he did not accept that, he said that he would not have engaged in cover pricing
at all.