
































3.

52.

54

disadvantage of its competitors, it is, strictly speaking. unnecessary to
examine Napp's intentions in order to establish an abuse. See
Tetrapak II in the judgement of the Court of Justice at paragraph 42.
We do so for completeness™.

Therefore, having dealt with the effect of the pricing policy, it went on to what it
understood to be a separate and distinct question, the intention of Napp: and it is quite
apparent that whatever criticism, if any, might be made of the first of the Tribunal's
analyses, its findings of Napp's intention to exclude competition are, on any view of
the jurisprudence of the European Court, fatal to Napp's case.

I should add that in the skeleton argument, although not in the oral submissions, an
attempt was made to suggest that the Tribunal had in some way erred in law in that it
had not applied to its findings on intention the analysis of the Court of Appeal in
Ghosh [1982] QB 1053. I do not know whether that argument has been abandoned. It
is wholly misconceived. Ghosh was dealing with the question of dishonesty in theft
and not of any question of intention. If recourse is sought to the criminal law, in my
view wholly inappropriately. the more relevant authority is the case of Nedrick
[1986] 1 WLR 1027D-F, at which Lord Lane does give guidance to the questions of
intention, and says:

“What then does a jury have to decide so far as the mental element in
murder is concerned? It simply has to decide whether the defendant
intended to kill or do serious bodily harm. In order to reach that
decision, the jury must pay regard to all the relevant circumstances.
including what the defendant himself said and did. In the great
majority of cases, a direction to that effect will be enough. Where a
man realises that it is for all practical purposes inevitable that his
actions will result in death or serious harm, the inference may be
irresistible that he intended that result, however little he may have
desired or wished it to happen. The decision is one for the jury to be
reached upon a consideration of all the evidence™.

One should look at what the party in question said about what he was doing. That is
absolutely what the Tribunal did in this case.

Abuse in the community segment

The Tribunal held. at paragraph 402, that Napp had made use of its dominant position
to reap trading benefits that would not have been available to it in conditions of
normal competition, thus fulfilling the test for abuse of market power. We did not
understand Napp to disagree with that as a test, but to argue that:

1. No value had been placed on Napp's legitimate brand premium:

2. A pharmaceutical company's prices should be judged according to
its profits on its portfolio, in order to encourage R&D:

3. Prices could not be abusive if they complied with the PPRS.
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The first of these points is obscure. It is far from clear that the Tribunal did
acknowledge the legitimacy of any price-increase for brand premium, not least when
it was the strength of the brand that was found to be one of the serious barriers to
entry into the market.

As to the two other points, the Tribunal convincingly demonstrated that the PPRS
outcome, precisely because of its “portfolio” base, is irrelevant in the case of over-
pricing of any particular product. The need to support R&D is, as far as I understand
it, not denied by the Tribunal, but is not accepted by it as a reason for justifying
pricing above the competitive level. No authority was put before us that suggested
that that view was wrong in law. The Tribunal in its judgement put forward a series of
bases and comparisons to demonstrate that prices were seriously above those that
would obtain in a properly competitive market. That was a matter for them. No error
of law in their process has been demonstrated.

Penalty

Napp's argument that no penalty at all should be imposed, which I understood to be
part of the argument, really could not stand up. Once it is found, as the Tribunal
found, that Napp intended to exclude competition from a market in which it had a
market share of over 90 per cent, it would. to put it at its lowest, need very cogent
evidence indeed for a company marketing an international product in European
markets in the 1990s to demonstrate that it had no idea that that might at least raise
questions under competition law. No such evidence was forthcoming. To point to its
absence is not to place a burden of proof on Napp, but to show that Napp failed to
dislodge an inference that was almost inevitable from its demonstrated acts and
intentions. This again was a matter for the Tribunal. Its judgement on it was not only
unchallengeable, but also plainly right.

As to amount, that figure is not at large, but is subject to some detailed considerations
and calculations. The Tribunal went into these in considerable depth, in a way that
cannot be criticised. I will allow myself the liberty of saying that I am far from certain
that, had [ been undertaking the task myself, I would have been as persuaded as was
the Tribunal of the mitigating factors set out in paragraph 533 of its decision. That
was, however, a matter for the Tribunal.

I can see no way in which any point of law suitable for the consideration of this court
arises out of the Tribunal's determination. I would not grant permission.

LORD JUSTICE BROOKE: | agree. Because Buxton LJ's judgement sets out
important guidance on practice, it is not subject to the limitation of citation contained
in paragraph 6.1 of Practice Direction (Citation of Authorities) [2001] I WLR 1001.

I add only two matters, because this is the first attempt at appeal to this court from a
very specialist field. The first is to emphasise the importance of the practice in relation
to skeleton arguments, which was set out in paragraph 5.10 and 5.11 of the Practice
Direction to CPR, part 52, and which is accurately described in the notes to CPR 52.4
in the current edition of the White Book.

The second is to express the hope that those who are responsible for giving guidance
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on practice in volumes such as the White Book should draw the attention of
practitioners to the judgement of Hale LJ in Cooke v Secretary of State for Social
Security, to which Buxton L] has referred.

| have no doubt that this proposed appeal is from a highly expert and specialist body
of the type to which Hale LJ referred in that judgement.
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