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Thursday, 23rd May, 2002
THE PRESIDENT: Good morning everybody. The issue before the
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tribunal today is whether or not the Director was right in the
contested decision to reject the complaint by Bettercare Ltd v
North & West Hospital Trust on the grounds that the activities
of an undertaking were not involved. That takes us into the
question of the meaning of "undertaking" in the particular
circumstances of this case.

We are grateful in particular to the Director for having
responded promptly to various questions that we have recently
asked. I think that material by way of background is helpful.
You, Mr Flynn, may not have had a great deal of time to consider
it but I hope you are not put in difficulties. If you are you
will no doubt tell us.

I think at this stage, unless we have any particular
questions before we start it is probably best to commence the
argument and to see where we get to - unless there are any
applications or observations anyone wants to make before we do
sSo?

FLYNN: Sir, no. We have no applications, it seems my friend
does not either.

PRESIDENT: Yes.

FLYNN: Indeed, we have obviously just received this.
PRESIDENT: Well if you want more time, Mr Flynn, you have only
to ask.

FLYNN: We have only one copy, and in so far as it becomes
relevant we may need to take further instructions.

PRESIDENT: Yes. The only other thing I should say is that we
would hope to get through in the day---

FLYNN: Indeed.

PRESIDENT: -—-but if, for some reason, we do not then we do
not.

FLYNN: That is understood, Sir. Once again if I may say in
opening Bettercare is grateful to the tribunal for putting
itself to the trouble and inconvenience of coming to Belfast for
this issue which is of considerable importance to Bettercare.

PRESIDENT: It is no particular trouble or inconvenience, Mr
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Flynn.

FLYNN: Indeed, Sir, I do not think I will need the hour that
the tribunal indicated in its letter. I think probably the most
helpful course for the tribunal will be for me to indicate, as
it were, how we see the case and what we think should done, and
then submit to the tribunal's questions.

PRESIDENT: I think we would be glad if you would just alert us
to the principle passages in the case law - remind us of the
principle passages.

FLYNN: Indeed, Sir, I have noted that from the letter and I
fully intend to do that.

PRESIDENT: Yes, we will probably want to glance at them as we
go along.

FLYNN: Yes, and as we go along was precisely how I intended to
deal with it if I may.

PRESIDENT: Thank you.

FLYNN: If I may Jjust take one minute to put the case in
context?

PRESIDENT: Yes.

FLYNN: I do not mean by this the economic and legal context,
but simply what has happened really in this case.

PRESIDENT: Yes.

FLYNN: From Bettercare's perspective the handling of the
complaint really took an unfortunate turn from the start in that
when Bettercare wrote to the Office of Fair Trading to complain
about the rates that it was being paid by North & West, the
OFT's position was "this is a complaint about local authorities,
and we have a view on this. We have a position. We have had lots
of complaints and we will set out the position to you".
PRESIDENT: Yes.

FLYNN: That position was one of principle, as the tribunal said
in its Judgment on the admissibility issue [para 62], the
principle being that local authorities in this activity are not
covered. That understanding was based on the OFT's understanding
of the applicable case law. They invited representations on that
law, on the legal issue, but the Office did not think that it
needed to gain any clearer view of the facts or to go into the

substance of the complaint, which is the logical position when
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you start from that point.

Now obviously the original Bettercare letter and the
L'Estrange & Brett letter - particularly the L'Estrange & Brett
letter 1 - do contain quite a deal of factual, regulatory,
legislative content, and it does offer to provide any
clarification that the Office might need. [para. 6.3 to that
letter] But the dialogue was essentially confined to the meaning
and effect of the EC case law.

The case in the application is that Bettercare had the
better of the exchange on that law. That is the point of
substance to which we will come in a moment. The tenor of the
decision if you like was: "I'm sorry we can't help because the
entity of which you are complaining is not an undertaking when
it is purchasing services" and the shutters come down at that
point. That was a definitive statement of position, and I know
it has been said on the other side that Bettercare could always
come back, but Bettercare had had three attempts at it by then -
two attempts by the time the letter that was defined as "the
complaint rejection" was given, and the third attempt, namely,
the second L'Estrange & Brett letter, was met with a very short
reply by the Office of Fair Trading in OFT3, which does not give
any further reasons or insight into why Bettercare's arguments
on case law have been rejected.

The result of all this is that the decision itself, the
scope of the application, and therefore the point before the
tribunal, which you have already encapsulated, Sir, is an
extremely narrow one. We are concerned only with whether or not
North & West is an undertaking in the relevant capacity. We are
not at all concerned with - we cannot get into, and certainly we
are not inviting the tribunal to get into - any issue to do with
dominance, abuse, defences such as Schedule 3 exclusions, or
whatever. We are concerned solely with the issue: could North &
West be an undertaking in the relevant capacity?

PRESIDENT: You might say, Mr Flynn, that the issue was even
narrower than that, namely, whether or not the Director could
correctly and legitimately decide that North & West were not an
undertaking on the material that he had before him at the time

of the decision?



O J o U1 b w N

W W W W W wWw W w w NN DD NN+ EARERPRERRPEEPRE PR
O J oy O W DN EP O WOWOW-JOo U bk WDNhhEFPF O ©OW 0 J o U b W N BP+H O

This transcript has not been proof read or corrected. It is a working tool for the
Tribunal for use in preparing its judgment. It has been placed on the Tribunal website
for readers to see how matters were conducted at the public hearing of these
proceedings and is not to be relied on or cited in the context of any other
proceedings. The Tribunal's judgment in this matter will be the final and definitive

record .

MR

THE

MR
THE
MR

THE
MR

THE

FLYNN: Yes, indeed, Sir, and I think we do say that - we do
that.

PRESIDENT: I think your essential case is that although the
Director took a point of principle you say it is more
complicated than that, and that had he gone into the facts, of
which we have now a sketchy background knowledge, he either
would have come to the conclusion that it is an undertaking, or
at least you cannot exclude the possibility on the facts as
investigated that it would turn out to be an undertaking.
FLYNN: Yes, that is absolutely correct.

PRESIDENT: Yes.

FLYNN: In those circumstances one then has to ask oneself what
is the tribunal's role?

PRESIDENT: Yes.

FLYNN: Which is something that has already been canvassed in
very general terms in previous hearings.

Bettercare's case - I think it is clear from the
application that the first task is to consider the validity of
the decision on that basis. If the decision is not right then it
must be struck down. We say by way of application that the
tribunal should then itself determine whether or not North &
West is an undertaking for these purposes. We fully recognise
that this is an option for the tribunal. it is not said that
that is what the tribunal must do. It is said that that is
something that the tribunal can do in the exercise of its powers
under the Act.

The alternative course is for the tribunal to overturn the
decision and remit it for further investigation of the facts by
the Director General, and that alternative is also in the
application.

We have always said that if the tribunal considers that it
needs further facts to make that determination then it has the
power to investigate. It has the power to call for evidence, and
it has the power to rule on the evidence.

PRESIDENT: I think we said in our interim Judgment that we are
a bit reluctant to go into the question of substance any further
than we needed to in order to verify whether the original

decision was right or not, rather than substituting ourselves
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for the Director on a point that he had not yet fully
investigated.

FLYNN: Sir, yes, and I think that is, as you said, your initial
view of your role.

PRESIDENT: Yes.

FLYNN: We can only say that that is not the only view that you
could take.

PRESIDENT: Yes.

FLYNN: You are a tribunal with wide powers and an alternative
is possible.

PRESIDENT: So you want us to decide it? That is your first
position?

FLYNN: That is the first position in the application. Should
you strike down the decision then you have the power to make a
decision which the Director could have made.

PRESIDENT: Yes.

FLYNN: And it is our submission that on the basis of the
information he had, he could have made the decision that we say
would have been a correct one.

PRESIDENT: Yes.

FLYNN: But we do submit that in so far as through whatever
process the tribunal comes to the view that, to use the phrase
in your interim Judgment that the Director was "insufficiently
informed", if you as it were close the gap in these proceedings
those facts should not, indeed we would say could not" be used
to cure the decision, to supplement the decision. If you find
further facts which lead you to a particular view then we say it
is appropriate in those circumstances to use those to make your
own decision on the point but not to, as it were, fill the gaps
in the Director's knowledge.

PRESIDENT: Is that not having your cake and eating it to some
extent?

FLYNN: I think we are both possibly guilty of a measure of
that.

PRESIDENT: Both parties have produced new "angles" - to use a
neutral word.

FLYNN: Yes, new angles have been produced from our side in an

attempt to respond to what has been said by Mr Barry, the
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Director and not with a view to saying that everything that is
in there is a matter of hot dispute which must be decided by the
tribunal, that is an issue for you and I do not - I think - push
the case to the extremes apprehended by my friend.

Sir, we submit that the first and main task is to look at
the decision itself which is for these purposes we say contained
in OFT1 and OFT2, and I think that is accepted.

You have to consider the correspondence as a whole
nevertheless to understand what is in that decision. The essence
of the decision, and I do not think I am caricaturing it, is
that local authorities such as North & West can be undertakings
- they are undertakings, it is not disputed - undertakings when
supplying care services in competition with the private sector,
but not when purchasing such services from the private sector.
Purchasing was characterised as a "State-like" function,
exercising public interest type of function.

The position taken by Bettercare in the correspondence,
again in essence - I do not think I am caricaturing it - is that
if the State had confined itself to pure provision of services
that might be a State-like activity, but once it entered into a
private relationship with the private sector, Bettercare, once
it traded with the private sector, it lost the protection of
State-like functions and entered the market, and it became an
undertaking. I think that way of putting the case, summarising
the positions, brings out quite an important aspect of the case
which I think needs to be kept in mind, which is of course the
complaint - the nub of the complaint - is about purchasing and
the rates and fees paid for what is purchased by North & West
from Bettercare.

But the basis on which the complaint was made was that
this was a competition problem because of the dual role of
North & West in direct provision and purchasing from the private
sector. Bettercare says in terms that if you had confined
yourself to puree provision we would not have considered that as
a market type activity. this dual role of North & West is
referred to in all the correspondence right from the beginning -
it is referred to in the Bettercare letter. In fourth paragraph

it refers to North & West both directly "providing and
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procuring”. In each of the L'Estrange & Brett letters too:
L'Estrange & Brett letter 1 in paragraph 6.2 it says: "North &
West is empowered both to supply and to purchase." It also says
that North & West has created and manipulated the market in
nursing home care services.

The second L'Estrange & Brett letter says in paragraph 8:
"North & West as a monopsonist is acting independently of the
market in which it is operating. Its non-cost relating pricing
is creating a significant entry barrier in this market - the
provision of residential and nursing home care services".

When one comes to the decision, we submit that it clearly
recognises the dual role of North & West, but drives a wedge
between them. It treats the provision and the purchasing as
wholly distinct activities. It may be on analysis that this is
perhaps the key issue in the case. Was the Office right to draw
that distinction? We say it is artificial to focus on purchasing
just because that happened to be the substance of the complaint.
It is artificial to focus on the purchasing to the exclusion of
the rest of the factual matrix. We should not allow ourselves to
get confused by the fact that the terms of purchase are what lay
behind the complaint. That is the alleged abuse, but it is not
the only fact to be taken into account in determining whether
this public entity is acting as an undertaking.

Sir, I think at this point I need to deal with two
allegations - one from each side, as it were - about change of
position. The Director has said in correspondence that he
apprehends anyway that we are changing our case. Secondly, we
say as to this it appears in the defence that he is abandoning
an crucial part of the analysis in the decision. This is set out
in the skeletons and it is perhaps helpful if I summarise it.

The Director's allegation on a change of case comes about
because he states in the defence [para. 14] - he says it is the
only point and that is not a fair reading of the application -
that only substantive point in the application is that any
purchasing of services will be enough to confer the character of
an undertaking on that entity. In the reply Bettercare sought to
make clear that that was not its case that "any" purchasing, it

was purchasing in the relevant economic and legal context.
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Our submission is that that is clear on a fair reading of
the application, because as I have already sought to explain it
is this dual providing, purchasing role which led Bettercare to
the view that the Competition Act might apply - might apply I
say in the case of the Bettercare letter, and did apply in the
case of the letters from its solicitors, L'Estrange & Brett. The
opening Bettercare letter of course is framed as an inquiry -
quite a humble inquiry indeed. It says at the end: "I do not
know if this is a matter under the Competition Act. It is
definitely unfair but I would like to find out from you what
further information you might need if you think there is a basis
for the complaint." But that is the basis on which the complaint
was made. I shall come back to that point.

PRESIDENT: Yes.

FLYNN: The second point. As I say in our skeleton we note that
the Director is shifting his ground in that the decision
unambiguously proceeds on the basis that when it supplies care
services in competition with the private sector North & West
acts as an undertaking. Now, in the defence, and I have set out
the relevant passages in my skeleton, he takes a completely
different position.

It is at paragraphs 12 and 13 of my skeleton, and I quote
from paragraphs 11 and 15 of the defence. The relevant
quotations from the defence are:

"The activity of arranging for the provision of
residential and nursing home care for people in need and who act
means of their own is a typical activity of the State. It is an
aspect of the social welfare system and cannot be carried out by
a private undertaking for profit."

Then paragraph 15:

"Where North & West directly provides residential home
care to members of the public in need in its operational area
and who lack the means of their own, this is in the nature of
social assistance and not an economic activity".

Our submission on that is that it is not open to him to
take that position in defending the decision. If that is the
Director's view then he must withdraw the decision. Furthermore,

the defence does not defend the decision in the terms in which
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it is written. As I said, the principle argument in the
application is that the decision reaches conclusions for which
no support is found in the cases to which it refers.

The Office shortly sets out some of the tests in the
European Court case law to the effect that it is necessary to
consider the entirety of the activities being exercised, and
that one entity may be, as it were, both an undertaking and not
an undertaking. It may have economic functions and it may have
what they call public interest type functions.

Public interest type functions are defined by reference to
the case of Diego Cali & Figli Srl v Servizi Ecologici Porto di
Genova Spa (Case C-343/95) [1997] ECR1-1547 and SAT
Fluggesellschaft mbH v Eurocontrol (Case C-364/92 [1994] ECR 1-
0043 on page 2 of OFT2 as "Activities not generally provided
on a commercial basis in competition with the private sector,
and which fulfil an exclusively social function."

It goes on to apply that principle, and you are familiar
with this, by concluding that "..purchasing of services for the
socially disadvantaged, using moneys raised by taxation, is a
typical function of the State".

Our submission, and it is the case made in the application
is that Bettercare was entirely right when it said that those
cases were distinguishable, they did not involve purchasing from
the private sector, they involved regulatory monopolies, and the
ability of those monopolies, those Regulators, to impose
compulsory charges for administering that regulation. Those
points are developed in the second L'Estrange & Brett letter and
rejected without any reasons in OFT3 and that, as I have said,
is when the shutters came down.

So the decision which the tribunal is looking at is one
which posits a distinction between providing and purchasing and
analyses them as completely separate activities without, we say,
providing any case law in support or other reasoning, it simply
reaches a conclusion and now in the defence and skeleton the
Director does not seek to defend that conclusion but takes a
different position which is that North & West is not an
undertaking when it purchases or when it provides.

DAVEY: I am sorry, Mr Flynn, could you say that again - I did

10
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not hear it.

FLYNN: I am sorry, Mr Davey. I will summarise that again. The
decision with which you are faced is one which is predicated on
a distinction between providing and purchasing and says that
they are to be treated completely differently - providing is an
economic activity, purchasing is not. We say that is not
supported by the cases on which they rely, they are
distinguishable for the reasons we have given.No other reasoning
is given or to be found in the decision.

Now we find in the defence that the Director is not
defending that decision, or that analysis of the applicable case
law. He is now taking a completely different position which is
that North & West is not an undertaking, not only when it
purchases, but also when it provides. In neither capacity is it
an undertaking. It is an aspect of the social welfare system.
PRESIDENT: Just to be clear on that, Mr Flynn, so that others
can correct me if I am wrong. As I have understood it North &
West has a number of statutory homes of its own and it also
purchases places, as it were, in Bettercare's two homes. You say
that in the decision it was indicated that North & West could be
an undertaking in so far as it was meeting with the private
sector in relation to its own statutory homes, that it was not
an undertaking when it was purchasing from Bettercare in
relation to the places provided by Bettercare.

What you say i1s that in the defence the Director has now
moved on from that position and is saying that neither when it
is purchasing from Bettercare nor when it is running its own
statutory homes is North & West an undertaking in the relevant
sense.

FLYNN: Yes.

PRESIDENT: Is that it?

FLYNN: That is it, except that I would put it more strongly
than indicating - I can go to the terms of the letter if needed.
PRESIDENT: Do not worry, we will re-read it, it may well have
been more explicit.

FLYNN: I think it is stronger than an indication. It is a view
that it has two main activities, one economic and one non-

economic - one State-like or public interest type.

11
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PRESIDENT: Yes.

FLYNN: Our submission is having got to that position that that
is enough for the decision to be set aside for the tribunal. It
is enough for Bettercare to show that the decision has been
made, and not withdrawn, is defective and wrong. It is not
necessary for Bettercare on that to be right about what the
decision should have said. We may never know what the decision
should have said, particularly if the tribunal stops its
analysis at that point. So it would not matter if it were
Bettercare's case that mere purchasing conferred status of
undertaking on the purchaser and the tribunal said "That's
nonsense". So long as Bettercare can show that the decision
itself is defective then it should succeed on its plea for
annulment.

PRESIDENT: That may be strictly true, but if it were the case
that there was an error in the decision but the Director had
drawn to our attention an alternative analysis in his defence
that was plainly correct in law and would be the analysis he
would adopt were the decision to be remitted to him, it would be
perhaps a bit unnecessary for us to remit the decision to him to
take a new decision, the content of which was blindingly
obvious. It might in those circumstances be appropriate for us
to take our own decision. We might say that the Director was
not quite right first time but he has got it right before us,
and that is enough. So long as it is sufficiently clear it does
not need any further investigation.

FLYNN: Yes, Sir, but by way of relief, I would say. I do not
think you can reach that position---

PRESIDENT: No, you might have to set aside the first decision,
at least partly - he had reached the right conclusion but for
the wrong reason, and this is the right reason, in support of
the right conclusion - is something the tribunal could say, I
would have thought, without sending it back.

FLYNN: Yes, I do not disagree with that. That is the way I am
putting my case. If the decision is wrong then it must be
overturned.

PRESIDENT: Yes.

FLYNN: That is Bettercare's first plea. Then what do you do

12
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with it? You may say on fuller analysis and based on the
arguments of law in the defence, which cannot be seen as
defending the decision but providing another rationale for
reaching an equivalent conclusion. That, I think, is a separate
point that is, as it were, by way of relief.

PRESIDENT: Yes.

FLYNN: 1In any case, as I have already mentioned this morning,
it is not Bettercare's case that mere purchasing confers
undertaking status on the purchaser. That would plainly lead to
absurd results and Bettercare disavows those results and that
analysis.

As I said, it would make anyone purchasing in a shop
potentially an undertaking at one end of the spectrum, and at
the other it would mean that any Government procurement - be it
for desks or accountancy services - would turn that Government
department into an undertaking, and that is not an analysis
which we urge upon the tribunal.

PRESIDENT: Maybe we will come to it later. That is an area I
think we would like to explore - the general question of when a
public Body is purchasing supplies whether it is books for
libraries, or surgical gloves for hospitals or police cars for
police services, what is the ambit of this Act, if any, in that
regard?

FLYNN: Sir, it is possibly a big issue but I do not have to go
as far - it is not our case - to say that if this is caught by
the Act then so must the purchase of a fleet of police cars or
desks.

PRESIDENT: Why do you not have to go that far?

FLYNN: Because the Home Office buying a desk is not then
selling it or leasing it to anyone else. It has been used, say,
within the Home Office.

DAVEY: Is it the dual role that you say North & West has in this
case which distinguishes the situation?

FLYNN: Essentially, sir, it is.

DAVEY: I am just trying to under the case. You are saying that
you are not urging this on the tribunal, that any purchase,
whether it be of accountancy services or legal services

possibly, would be caught and make the department purchasing it
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an undertaking. You are saying that if the department were
competing as well in the particular field that would necessarily
- or are you saying that?

FLYNN: Sir, yes.

DAVEY: To make it easier for you, Mr Flynn, in this particular
case, let us confine ourselves to this case, in this case it is
the fact that North & West is providing services as well as
purchasing them - providing them, you say, in competition with
the private sector and you say that is the distinguishing
feature?

FLYNN: Sir, yes. The way I put it in the skeleton is that it
is not purchasing for absorption by itself, for consumption by
itself, or use by itself. It is purchasing to provide. It is
purchasing to provide.

PRESIDENT: As I see it there are two senses in which there
could arguably exist a dual role. The first is in relation to
the residents that are in the Bettercare Homes, as I understand
it what is happening is that North & West is paying Bettercare
for the accommodation and is recovering at least part of the
costs of that accommodation from the residents. So it is in a
sense re-supplying accommodation to the residents. That is one
duality.

The other duality is that Bettercare has its homes, and
North & West has its other homes. There is a sense in which in
operating those other homes again on the same basis where North
& West is itself directly supplying the services to the
residents, and also in part recovering the cost of those
services from the residents, North & West I think according to
you - however, correct me if I am wrong - is to some extent at
least operating undertaking-like activities that are not in a
loose sense at least in competition with the Bettercare homes.
FLYNN: Yes, both those aspects.

PRESIDENT: There are those two aspects?

FLYNN: Yes. Those are the facts. It has separate homes, and it
purchases capacity or beds in Bettercare homes. In both cases it
is doing so to discharge its statutory duty of providing care.
PRESIDENT: If we go back to the straight purchasing situation

and presumably there are many respects in which this Trust and
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other hospital Trusts are purchasers of equipment and supplies
of all kinds, medical and otherwise, in relation not just to
their homes, but to their hospitals and all their other medical
services - let me put this gquestion. I will put it on the table
so Mr Turner can think about it as well. When a hospital Trust
goes out to tender for the supply of, say, surgical gloves, is
it acting as an undertaking and if the tender documents say that
the winning tenderer will be the exclusive supplier of surgical
gloves to the Trust for 10 years, so there is an agreement of
exclusive supply, is in either of those cases the Trust acting
as an undertaking?

FLYNN: I think my initial reaction would be "no", but it is not
my case that it needs to be for our argument to ---

PRESIDENT: You may say you do not have to go so far.

FLYNN: Yes. I would say the exclusivity of the supply, or the
duration or the price in that sort of example, are functions of
the contract. Those are elements of the tender, elements of the
procurement and simply the terms on which that particular
purchase is being made.

PRESIDENT: Yes, if we take an agreement between a private
hospital and a supplier of medical equipment in which the
private hospital - BUPA or somebody - agreed to take its
supplies exclusively from one supplier for 10 years and that, on
ordinary principles of analysis, was to be regarded as an
agreement which restricted competition under the Act, does the
analysis differ in a case where a hospital on the other end of
the contract, is not a private hospital but a public hospital.
In other words, what I am seeking to explore is how far this Act
is going to reach various restrictive arrangements that could be
entered into in relation to purchasing, but are entered into by
public authorities rather than private authorities. You may want
to think about that and come back later on.

FLYNN: I may want to do that, Sir, and I may be rash in seeking
to answer it straight away, but again it seems to me that it is
relevant to know in the case of the public hospital whether it
is also offering the goods it purchases on the market. It is one
thing to buy surgical gloves for---

PRESIDENT: Yes, I suppose it might be a public hospital with
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private beds which would further complicate the situation.
FLYNN: Yes, which might well complicate the situation. That
might well complicate the situation but I certainly do submit
that I do not need to go so far as to establish that every
Government procurement makes it an undertaking when it purchases
under that contract. If they buy gloves, and also resell them
that is a very different situation from simply buying them. We
are in a situation here where it is evident, known by everyone
for what purpose these purchases were being made. It as
certainly not, as it were, for internal consumption by North &
West. It was not part of their retirement scheme for retired
loyal servants of North & West. It was to discharge the function
of providing services to the public.

As I have said, the decision on our analysis accepts that
supplying services is an economic function, and that is the
purpose for which the purchasing was being made.

PRESIDENT: Yes.

FLYNN: We say that was obvious to everyone, it was certainly on
the facts available to the Director General at the time. He must
have known. That is not, as it were, a new element. It might be
a new insight, a new way of looking at it but it is not a new
argument, or a new point. It is something that comes out of new
evidence.

PRESIDENT: We have probably got quite close to looking at some
cases, have we?

FLYNN: Precisely, I was going to do exactly that. I was going
on to say that while the Director may, however shortly, stated
the correct tests in the decision by reference to the H6fner &
Elser v Macrotron GmbH (Case C-41/90) [1991] ECR 1-1979 and to
EC Commission v Italy (Case 118/85) [1987] ECR 2599, he
certainly did not come to the right result or at least gave no
reasons for coming to that.

Sir, what I was proposing to do on the authorities was to
take that fairly shortly by reference to the two recent cases of
Ambulanz Gléckner v Landkreis Siidwestpfalz (Case C-475/99)

[2002] 4 CMLR 21 and Cisal di Battistello Venanzio & Co Sas v
Istituto Nazionale per L'Assicurazione contro Gli Infortuni Sul
Lavoro (Inail) (Case C-218/00) [20002] 4 CMLR 24 that the
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Director refers to in the defence, as those seem to summarise
the point.

PRESIDENT: Gléckner and Cisal?

FLYNN: Yes.

PRESIDENT: Yes.

FLYNN: Mr Turner helpfully reminds me they are at 8 and 9 in
the second authorities' bundle, the one that has been provided
for the hearing.

PRESIDENT: I have them at 2 and 1A in mine. Right.

FLYNN: Sir, taking Gldckner first of all, and the Judgment
starting at paragraph 18, we say fairly summarises the cases
with some reference back. If one traces those quotations back
one will find them in H6fner and---

PRESIDENT: The Judgment at paragraph 187

FLYNN: Yes.

PRESIDENT: 770 in the CMLR Reports.

FLYNN: I am afraid I am using a court report.

PRESIDENT: Yes.

FLYNN: At paragraph 18 the court addresses the question whether

these medical aid organisations are undertakings, which is the
relevant issue for us, and secondly it is going to ask the
question whether medical aid organisations hold special
exclusive rights.

PRESIDENT: Yes.

FLYNN: And that is an issue with which we are not concerned
today. Starting at paragraph 19, as regards the first of those
points, which is what is an undertaking, the court says:

"The concept of an undertaking, in the context of
competition law, covers any entity engaged in an economic
activity, regardless of the legal status of the entity or the
way in which it is financed."

And they refer to Paviov and Others v Stichting Pensioenfonds
Medische Specialisten (C-180-184/98) [2001] 4 CMLR 1, and the
same quotation is to be found in Hdéfner. "Any activity
consisting in offering goods and services on a given market 1is
an economic activity.

"In the present case, medical aid organisations provide

services, for remuneration from users, on the market for
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emergency transport services and patient transport services.
Such activities have not always been, and are not necessarily,
carried on by such organisations or by public authorities.
According to the document before the Court, in the past Ambulanz
Gléckner has itself provided those types of service. The
provision of such services therefore constitutes an economic
activity for the purposes of the application of the competition
rules laid down by the Treaty.

"Public service obligations may, of course, render the
services provided by a given medical aid organisation less
competitive than comparable services rendered by other operators
not bound by such obligations, but that fact cannot prevent the
activities in question from being regarded as economic
activities.

"As regards to the provision of emergency transport
services and patient transport services, entities such as the
medical aid organisations must therefore be treated as
undertakings within the meaning of the competition rules laid
down by the Treaty."

To similar effect is Advocate General Jacobs.

PRESIDENT: Just before we go to him, if we jog back to
paragraph 19, the last sentence:

"Any activity consisting in offering goods and services on
a given market is an economic activity".

How do you define the "given market" in this particular
case? What is the market in which this economic activity is
being done?

FLYNN: In our case today?

PRESIDENT: Yes, our case.

FLYNN: The provision of nursing and residential care services.
PRESIDENT: To the elderly persons.

FLYNN: To the elderly persons, is the market that is defined in
the correspondence, and is the one that is claimed to be
affected. My point on the quotations from this case is that it
leads me to make the submissions that it is fairly clear when
providing the services North & West is acting as an undertaking.
It is providing, I accept that, that is a provision.

PRESIDENT: Are you saying that North & West is providing
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services to the residents in Bettercare's homes because North &
West is effectively recovering from those residents the cost?
FLYNN: Yes.

PRESIDENT: As well, of course, according to you as providing
services to residents in its own statutory homes?

FLYNN: Yes, two forms of service provision, two ways in which
it discharges its duty.

PRESIDENT: Yes.

FLYNN: I wanted to take the tribunal to the Advocate General's
Opinion because, as usual, that contains more elaborate
reasoning that both sides I think sought to draw from the case,
so it is important that we should look at it.

PRESIDENT: Yes.

FLYNN: The relevant passage of Mr Jacobs's Opinion starts at
paragraph 67.

PRESIDENT: In the bundle that we are looking at that is going
to be on page 743 - paragraph 6772

FLYNN: That is where he starts his analysis, but it is probably
sensible if I go back to where he starts this analysis which is
65.

"Ambulanz GlOdckner maintains that both the medical aid
organisations..."

PRESIDENT: Yes, we can read it to ourselves, yes, we have that.
FLYNN: Then at 67 he again summarises case law and how this
concept is to be applied.

PRESIDENT: Yes.

FLYNN: And I do wish to draw the tribunal's attention to the
end of 67:

"The basic test is whether the entity in question 1is
engaged in an activity which consists in offering goods and
services on a given market and which could, at least 1in
principle, be carried out by a private actor in order to make
profits."

He then goes to look at what happens in non-emergency and
emergency transport services and comes to the conclusion which
the court endorsed, that since both had been in the past
provided by the private sector then it should be regarded as an

economic activity.
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He says at paragraph 69:

"That conclusion is not affected by the legal status of
the medical aid organisations, 1t non-profit-making
associations, the method of financing their activities, or the
fact that they have been entrusted with tasks in the public
interest."

In connection with the last two points he is echoed by the
Court. At 71 and following he has some observations about public
authorities as undertakings. At 72:

"I consider that a differentiated approach 1is necessary.
It is settled case law that public bodies engaging in economic
activities may be regarded as undertakings. On the other hand,
activities in the exercise of official authority are sheltered
from the application of the competition rules."

This is familiar language from the Decision, because the
case references which he gives in the footnotes there are to EC
Commission v Italy, Hé6fner v Elser, and the Diego Cali case.

"Furthermore, the notion of "undertaking" is a relative
concept in the sense that a given entity might be regarded as an
undertaking for one part of its activities, while the rest fall
outside the competition rules.

"Where the public authorities operate the public ambulance
service themselves (as appears to have been the case 1in the town
of Trier) they are engaged in the economic activity "provision
of ambulance services". In those areas the authorities 1in
question must be viewed as undertakings within the meaning of
the competition rules."

Then he goes on to say:

"Where the authorities assign public ambulance service to
medical aid organisations, it 1s more difficult to classify the
nature of that assignment. It might be argued that the transfer
of responsibility for a given economic activity from one
(public) entity to another (private) entity must itself be
considered as an economic activity. Conversely it might be
argued that in such a situation an authority acts 1in its
capacity as public authority and therefore not as an
undertaking."

Unfortunately he then says that he does not have to reach
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a conclusion on that issue because it was not raised directly by
the case.

Then there is a third role of the public authorities in
this case, which is the grant or refusal of authorisation, and
he says that that is classic public authority non-undertaking
type activity. It is a typical administrative decision taken in
the exercise of prerogatives, conferred by law, which are
usually reserved for public authority.

"I cannot see how that decision-making activity could be
assimilated to the offering of goods or services on given
markets."

PRESIDENT: Yes.

FLYNN: Sir, what I say about that analysis is that he is
dealing with situations on, I suppose, a market by market basis
- a town by town basis.

PRESIDENT: Yes.

FLYNN: Saying where they are providing they are undertakings,
where they get someone else to provide it in that case they
might not be undertakings, but they might be and I do not have
to decide. Where they simply authorise they are not
undertakings, and that last category I do not think concerns us.
PRESIDENT: No.

FLYNN: The distinction that I would draw is that here it is not
appropriate to draw that distinction between in one town they
provide, in another they choose not to. This is a mixed case, or
a dual case. They are providers, so while it would, perhaps,
have been helpful, at least agreeable for us if we had had a
clearer steer from Mr Jacobs on that, it is a distinguishable
case.

He goes on to look at a situation which might also be
considered relevant, in paragraph 77 where he says that Ambulanz
Glockner tried to argue that the public authorities were
potential competitors in the market for ambulance services. He
says that that is not right, and basically Article 81 does not
apply to potential undertakings. So the fact that they might
have reserve powers does not turn them into undertakings. It is
really a question of they might become an undertaking if they

exercise the power but not if they simply have it but do not use
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it. You have to see what activities they are carrying out.
Again, in my view, that is a distinction from the present case
where the power, on our analysis, to act in the market is
exercised.

PRESIDENT: If we just Jjog back to paragraph 67 of the Advocate
General, to the last sentence where he again refers to the
activity of offering goods and services on a given market, and
then goes on:

"...and which could, at least in principle, be carried out
by a private actor in order to make profits."

I think one of the points the Director now makes is that
in this particular case the residents concerned cannot actually
afford to pay their own accommodation because they do not have
the means, and that no private actor could actually make profits
out of the activities that North & West is performing - it is
basically performing a function of last resort for social
reasons. I think we would be interested to know your response to
that particular line of argument.

FLYNN: Sir, I think our response is that that draws a
distinction in the market which is not to be found in the case
law. The case law is look at the activity - provision of
ambulance services, pollution certificates in harbours, air
traffic control, and ask yourself whether that, in principle,
can be carried on by someone who is in it for the money.
PRESIDENT: You are saying one of the questions might become how
we actually define the activity for the purposes of applying
principles set out by the Advocate General. In other words, I
think you are saying that the activity here is the supply of
residential care services and inputting the supply of
residential care services - there are residential care services
up and down Northern Ireland as there throughout the United
Kingdom, and I suspect the Director is saying that the sale of
the activity here is the supply of residential care services to
those who cannot afford it, which no private actor could
actually supply it because by definition the customers cannot
afford it.

FLYNN: It may depend on what "cannot afford" means.

PRESIDENT: Yes.
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FLYNN: Obviously there are plenty of private actors providing
things which you and I cannot afford never mind those classified
in this sort of case as "socially disadvantaged". It is not
contested that the residents in these homes make a contribution,
yet at any rate, for the care they receive, and the principle in
the Statute as set out in Mr Barry's witness statement, is the
principle is payment in full. The Body provides the care and
seeks to recoup what it can. I think that must be different from
the situation - this is not the workhouse, this is not people
who have nothing and nowhere else to go. These are people with
resources. They may be extremely modest resources, but
nevertheless a payment is made. I do not think it can be said as
simply as no one in principle can carry out this activity for
profit.
PRESIDENT: Yes, but it may take us more deeply into the facts
that we would wish to go, I do not know. But I am simply raising
points as we go along so that we can help the argument so the
Director can understand the various points.

If you go back to paragraph 12 of your skeleton argument,
Mr Flynn, where you are quoting the defence, you quote the
Director's position set out in the defence, which refers to the
activities - back to the activity again.
FLYNN: Yes.

PRESIDENT: "Arranging the provision of residential and nursing
home care...", and I think that is where you stop as you define
the activity, but the Director goes on: "...for people in need

and who lack means of their own".

FLYNN: Yes.

PRESIDENT: Now, it may be, and I just make this comment in
passing, Mr Turner, so you can deal with it if you wish, that
there are two ideas there: 1) people in need; and 2) people who
lack means, that is to say one could imagine an elderly person
who had no immediate family or other carer but who had
resources, who is therefore in need of being in a home of some
kind for whom residential and nursing home care could be
provided, as I understand it either by a Trust in Northern
Ireland, or by a private home. But they have resources----

FLYNN: Or I suppose there is also the category of voluntary
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homes - something falling somewhere between the two.

PRESIDENT: Voluntary homes. Then you have a second category of
people who are both in need, because they have no one to look
after them, and have no means - or insufficient means - to do
what? I suppose to afford the charges of a private home, I
suppose that is the idea, and for those people it is true there
may be charitable homes they could go to - I suppose that is the
voluntary home.

FLYNN: As I understand it, Sir---

PRESIDENT: There may be charitable homes, but I think North &
West's argument is that, at least to some extent - or perhaps
mainly - they are actually catering for people for whom the
private sector is not accessible. We are doing that as a public
authority, performing a social need in the interests of
solidarity in the State and so forth, and that activity is not
an economic activity.

FLYNN: Sir, yes, but I think at that stage one gets into what
in the EC case law is the Article 86(1) and (2) point.
PRESIDENT: Services of general economic interest.

FLYNN: As the court has said, the public service obligations
imposed on people may make them much less competitive. They may
need all sorts of protections from the competition rules, that
is not the point we are on, as it were. We are on the point
where there are an undertaking. I do not think it can be said
that this activity cannot be provided for profit.

PRESIDENT: Yes, well no doubt we will come back to that.
DAVEY: Mr Flynn, are you saying that we are dealing with a
narrow point, that is to say whether or not North & West is an
undertaking for the purpose of this hearing,and all this
business about solidarity, and people in need and so on, is a
point which should be dealt with once we have got past the
undertaking stage, that that would come to be considered. If
they are saying this is a market of last resort, are you saying
that that should be considered at the dominance and abuse stage,
the substantive stage of the whole thing---

FLYNN: Sir, yes.

DAVEY: ---and not in relation to this rather narrower issue. You

are saying the only test is whether or not they are carrying on
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an economic activity.

FLYNN: Which in principle could be carried on for profit.
DAVEY: Which in principle could be carried on for profit, and
all this talk about solidarity is for another day? Is that what
you are saying-?

FLYNN: Sir, it is.

DAVEY: You are not saying it is totally irrelevant?

FLYNN: ©Not at all.

DAVEY: It is for another day.

FLYNN: It is for another day. It is territory which, as I said
at the outset simply was not explored in these proceedings
because it was taken as a point of principle.

PRESIDENT: The solidarity point, just to pursue Mr Davey's
question for a moment, it is important to try to make an effort
to identify in which legal pigeonhole each of these belongs.
Does what could be loosely described as the solidarity point
belong to the analysis of whether this Body is an undertaking,
or does it belong to the question of whether the Body is, for
example, abusing the dominant position? Is it a question of
abuse, or is it a question of definition of the undertaking?
FLYNN: Sir, I think if you look at the Social Security
affiliation cases the answer must be that solidarity goes to
undertaking, it goes to whether it is public interest type
functions.

PRESIDENT: Right.

FLYNN: The use of the solidarity point in those cases is, I
think, look at what they are doing, the way the scheme is set up
- no insurance company could operate on that basis, either
because it would not make a profit or because nobody would
contribute to it.

PRESIDENT: Yes.

FLYNN: I think those monopoly cases, because such schemes have
to have an element of compulsion in them because otherwise
people will not join. Such schemes are, I think, different from
the case here where a supply of care services to people of a
kind which can clearly be provided for profit, for gain, by
commercial undertakings - the proof of the pudding is all around

that is so.
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The distinction comes, I think, as you said the way the
Director puts it is to say "I carve out at the bottom some
people who cannot afford that system at all". So that is where
it becomes perhaps artificial when it is not something which is
either compulsory or provided for free, but which is provided
against a contribution from the resident, and the Trust is at
the market - it may only be at one end of the market. It may be
to address gaps, or to perform public service obligations or
statutory duties but that has not stopped the Court of Justice
characterising Bodies as undertakings in the past.

PRESIDENT: Do you say there is no particular reason in
principle why you should exclude the possibility that a hospital
Trust running a statutory home could do that on a commercial
basis of some kind, on the basis of such recoveries as it is
able to make from its residents by the benefits it takes for
those residents that have pensions or other resources, by
charging them fees.

FLYNN: Sir, vyes, and who knows---

PRESIDENT: Correct me if I am wrong, but I think the idea in
some of the documents that we have seen is that the Trust should
really try to recover as much as possible from the residents?
FLYNN: Well that is the basic principle.

PRESIDENT: And that may enable it to wash its face, and there
is no reason why that should not be regarded as an economic
activity within the meaning of the case law.

FLYNN: Yes, this may also be going further into the facts than
you want, and it may be a generalisation.

PRESIDENT: There is no reason in principle to exclude it at
this stage?

FLYNN: ©No, there is certainly no analysis which drives one to
that conclusion. As a generalisation why were the Trusts set up
in the first place?

PRESIDENT: Yes.

FLYNN: They were set up to be contracting Bodies to have a more
direct relationship with provision we would say to get further
into the market and to move out of a National Health monolith.
PRESIDENT: To move further back into a more commercial

environment you say?
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MR FLYNN: Yes, it is a mixed economy environment.

THE  PRESIDENT: Very well. Is it Cisal we want to go to-?

MR FLYNN: I think we may have covered some of the Cisal points. I
have made the points on the compulsory affiliation schemes that
I think I wanted to do at this stage, and Advocate General
Jacobs again goes through the list of factors which do not
count, as it were, in his balance sheet of determining whether
or not a particular entity is an undertaking.

He said he found Cisal a particularly difficult case, a
borderline case, one where the Italian Competition Authority had
taken a different view as is recorded. I suppose one could say
that there are some fairly strange animals that have been held
to be undertakings for the purposes of the competition rules.

THE PRESIDENT: Yes.

MR FLYNN: The agency in Héfner is perhaps one of them. A strange
animal to be held to be an undertaking but an undertaking
nevertheless.

I am coming to the end, I am conscious this has been---

THE PRESIDENT: Well I have been interrupting you----

MR FLYNN: ---this has been lengthy, I only had seven pages of
notes and I am on the last one, that will be short.

THE PRESIDENT: Yes.

MR FLYNN: The essence of the case is why, if provision is in the

market as we say the OFT have accepted it, why in this case
should purchasing be different? Why did the Office treat it
differently? It does not give any answers, and we say that
purchasing is for provision and there is not an answer actually,
it is part of the activity.

Sir, I do not know if I need to go further into matters at
this point. The area that has been opened up in the defence and
which is not an agreed matter as between us, is the ability of
North & West and similar Trusts to set, negotiate, the rates
that it pays when purchasing from the private sector providers.

I shall not go into that in detail, but it is clear now
from the second statement of Mr Barry that in some areas they
depart from what we say is guidance, and has always been
presented to us as guidance for one particular category he

mentions - learning disability. I should say that the people in
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that category are elderly people in Bettercare homes if I can
put it that way, using "elderly" in a non-technical sense,
meaning at the upper end of the age range, rather than the
catch-all category that it seems to be used in describing the
sort of residents one finds in the home. I think it is right to
say that all the residents in the Bettercare homes are at the
upper end of the age range. Some of them may not have reached
retirement age but they are, nevertheless, going down rather
than going up if I can put it that way. "Learning disability"
for these purposes is a category of older person. These are
people in Bettercare homes. We say they have discretion in that
area, and we say they have discretion in other areas too. They
may not agree very often or at all to increase the rates.
PRESIDENT: Again, we have a factual issue here that is not
completely resolved at the moment, but it is probably useful at
some point, Mr Flynn, to glance at some of the documents that
the Director at our request only very recently produced,
including some letters from EHSSB to North & West, which say
things like: "The attached prices should be applied to
independent sector homes from 1st April, 2001." That is the sort
of language that you associate with a direction.

Suppose for argument's sake, the EHSSB has the power to
direct North & West as to the prices it can offer to the
independent sector homes, on that assumption what effect does
that have on the argument as to whether or not North & West is
an undertaking? Does it mean it is not an undertaking? Does it
mean that it is not an abuse? Does it mean that it is subject to
some compulsion that takes it outside the Act for another
reason, or what?

FLYNN: As I think I said in the skeleton, we do not think it
is enough to take it away from the category of "undertaking".

It may well be a defence. We think it goes to abuse essentially,
because it goes to one of the issues that we are not able to
deal with.

PRESIDENT: Would you go so far as to submit that EHSSB [Eastern
Health & Social Services Board] itself could be an undertaking
when setting the prices at which North & West contracts with

independent providers? Do you want to think about that?
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FLYNN: I do not want to make a submission on that, Sir.
Certainly it is not part of our case. Again, as with any public
entity it would be necessary to look at the activities it was
carrying out. Our position, as you know, 1s whatever power of
direction it may have what it gives is guidance from which
Trusts do, on occasion, all be it rare, depart. They may well
have constrained budgets but that is not a relevant factor for
defining what an undertaking is either - anyone could have a
constrained budget, they may not often agree to individual
rates, b ut nothing that we have seen so far says that they
cannot.

Sir, perhaps that is enough for the moment.

PRESIDENT: Thank you.

FLYNN: On the material that has been put before you this
morning, perhaps I should see what Mr Turner wishes to make of
that and the reply.

PRESIDENT: Yes, you will have time, I think. Thank you.

TURNER: May it please the tribunal. I should wish to address
the tribunal and to organise my argument under three main topics
for convenience.

The first, particularly in the light of Mr Flynn's
approach, is to return to the administrative procedure before
the Director General and to look at the facts and submissions
that were presented to him, and thereby to understand the nature
and basis of the Director General's decision.

The second topic would be in the nature of brief comments
on the administrative and regulatory framework which has been to
some extent clarified during the appeal procedure, and in that
context, if it should please the tribunal, I would propose to
deal with gquestions that have been raised by the tribunal
recently, and to take in the autonomy issue.

Finally, I shall deal with an analysis of Bettercare's
case, as that has appeared in the skeleton argument and in oral
argument, and also touch on procedural aspects, institutional
aspects of this case relating in particular to the development
in Bettercare's case, as we see it the consequences that flow
from that, and the relief that has been sought by Bettercare

from the tribunal.
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I begin then with the administrative procedure before the
Director General, and would recall that as we pointed out in the
skeleton at paragraph 8.1 of the Notice of Application,
Bettercare specifically says that it relies for the substance of
the application to this tribunal on the correspondence. That was
at paragraph 2 of the skeleton. I would invite the tribunal to
turn up that correspondence so that I can draw to your attention
particular paragraphs which are deserving of emphasis.
PRESIDENT: The original correspondence.

TURNER: Of the original correspondence.

PRESIDENT: Annex 1 to the original application?

TURNER: It is annex 1 to the original application.

PRESIDENT: File number 1, it starts with the original
application and annex 1 to that.

TURNER: Perhaps I should preface the survey of that material
with an important remark which is that in the tribunal's
consideration of the way that the Director General approached
this, in our submission it is not appropriate to treat this in
the same way as if it were an infringement decision in which
penalties, for example, have been imposed upon the party at all.
One cannot expect the same level of detail or consideration as
would arise in those different circumstances. This must be
viewed for what it was, namely, a response to a complaint and to
the facts and matters that have been presented by a complainant.
PRESIDENT: Yes.

TURNER: With that remark I would ask the tribunal just to have
before them the first letter from Bettercare. The tribunal will,
of course, be very familiar with these letters by now. Just to
draw to the tribunal's attention a number of points that were
made in that letter.

In the fourth paragraph down---

PRESIDENT: This is 23rd November letter?
TURNER: This is 23rd November letter from Mr Caldwell, the
managing director.

"My inquiry is not in connection with the Trust's
statutory duty to provide care. It is rather in connection with
how this role is discharged when purchasing care from my

company."
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PRESIDENT: Yes.

TURNER: So that immediately one sees that he had set up a
disjunction between provision and purchasing. He then goes on to
describe the essential factual matrix, and in particular says at
the bottom of that page:

"The location of the centres is an area of severe social
depravation and where approximately 99 per cent. of all care
provided is to means tested, publicly funded individuals
assessed as requiring these services."

One has immediately set up also the specific circumstances
of this case which involve people who do not have the financial
means of their own to arrange for their care.

Turning the page and this relates to what becomes later
the autonomy issue, four paragraphs up from the end - the
paragraph beginning "I have sought meetings regularly to discuss
this issue..." continues:

"...the Trust Chief Executive refuses to meet with me, and
when I have met with those who he has designated they have
stated that they are not in a position to negotiate or wvary the
contract on either price or service."

Later that becomes an allegation of stiff necked behaviour
on the part of the Trust. I would draw to the tribunal's
attention the way in which it is put here, which in my
submission is likely to have been entirely accurate as things
stand, that they have said that they are not in a position to
negotiate or vary the contract on either price or service, and
that the reason for that is that it is not within their gift.

The response from the Director General on 29th November, I
would ask the tribunal to turn up next.

PRESIDENT: Yes.

TURNER: Looking at the first full paragraph on the first page,
the Office says that it would be helpful if they were to set out
the facts about local authorities' general role in the care
sector as they understand them.

"As you are aware local authorities are obliged, usually
by statute, to purchase certain services, for example
residential care, etc. and collectively social care for the

disadvantaged in society. The purchase of social care is
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regarded as necessary because the market fails to satisfy the
housing needs of the entire population."

I confess the use of the word "housing" is perhaps
infelicitous in this context. But the essential point that was
sought to be made by the Director General, by the Office at this
stage is that this is not a market, this is a situation in which
there is a gap in the market, an instance of market failure as a
general proposition.

PRESIDENT: In fact, general knowledge suggests that in that
particular sentence one is actually lumping in together a number
of different activities that are not necessarily related one
from the other. The kind of bed and breakfast accommodation
that London Boroughs have to purchase for immigrant families is
not necessarily the same as running residential homes in
Northern Ireland. We may have to look at different factual
situations.

TURNER: That is accepted. At this stage the Office was seeking
to make a general a general point in response to the way in
which the initial letter of complaint had been framed.
PRESIDENT: Yes.

TURNER: That where one is providing to the disadvantaged in
society the market has failed to satisfy a need, and the State
is stepping into the breach. That was intended as helpful
guidance in response to the initial letter of complaint, and it
really captures the essence of a very important point that has
remained at the forefront of this case all the way until today.

Turning the page, the Office of Fair Trading quote from
Héfner & Elser and make the point clearly a local authority can
act as an undertaking when it is engaging in an economic
activity but - and rightly in my submission - draw a distinction
between such a case and the exercise of the public interest type
functions.

The Office then goes on to say:

"On the basis of the facts set out above, we take the view
that local authorities are not undertakings for the purpose of
the prohibitions to the extent that they are purchasing social
care for the disadvantaged in society using moneys raised by

taxation. We consider that the activities of a local authority
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acting as the purchaser of social care of last resort in an area
of zero or less than full economic value, are not the activities
of an undertaking engaging in economic activity. In this context
the role of Government is to correct market failure, and so
inevitably local authority spending will affect markets and
raise competition issues of a general policy nature. However,
such spending does not raise legal issues under the Act, so the
Director has no power to intervene."

Pausing there, the approach of the Office of Fair Trading
is specifically to refer to here an area of zero or less than
full economic value, and is responsive to the situation that has
been raised by Mr Caldwell.

The Office points out that again this is a correction of
market failure in such a situation, and that admittedly such
spending may affect private undertakings in markets, but that is
not a matter for the Competition Act.

PRESIDENT: Just pausing there, Mr Turner, there are a number of
factual assumptions in that passage you have just read to us,
namely that local authorities are using moneys raised by
taxation to purchase social care, that they are acting a
purchaser of last resort in an area of zero or less than full
economic value.

TURNER: The second of those - in an area of zero or less than
full economic value - is responsive to the point that has been
made in the original letter---

PRESIDENT: Yes.

TURNER: ---describing this as an area of severe social
depravation.

PRESIDENT: You could imagine - it may be as you rightly say
this is in response to the original letter that referred to
"...means tested, publicly funded individuals assessed as
requiring these services". The assumption is that the Trust in
the operation of its homes, or in the operation of the homes it
is purchasing from Bettercare is not able to recover the cost of
the residential provision from the residents, i.e. they do not
have in their state benefits or private pensions or other
resources, enough to cover the cost of their accommodation. That

is the assumption, is it not?
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TURNER: And indeed, it is inherent in the problem given that
the complaint is that the State is not paying enough to
supplement, to make it worthwhile for Bettercare to continue
profitably in business.

PRESIDENT: And you say if the Trust was able to recover from
the residents what it was paying Bettercare then it would be
able to pay Bettercare a bit more, as it were.

TURNER: That may be so.

PRESIDENT: If there was a balance, i.e. you are saying it is
implicit in the situation that what the Trust is able to recover
from the residents is less than what it is paying Bettercare?
TURNER: Precisely, Sir, and I will come later in the argument
to that point because it became an issue in Mr Flynn's address,
but we say that is actually a critical distinction, that where
one is, as it were, outlay without payback, one is in the area
of filling in a gap in the market rather than operating in a
market.

PRESIDENT: Just a minute, I am just writing this down. [Pause]
Yes?

TURNER: That is not something that a private undertaking could
conceivably carry on for profit, and it is typical activity of
the State.

Sir, to conclude in this letter, which was a response to
the initial approach, the Office of Fair Trading directed
Bettercare to a number of other avenues that may be more
suitable for it to pursue its complaint, including central
Government departments, and politicians.

However, they then conclude the letter by saying that they
should be:

"...happy to receive detailed legal representations on our
preliminary view should you think that we have adopted the wrong
approach or misunderstood the situation™.

In my submission, as will become clear in a moment, it is
far too narrow to say that the Office of Fair Trading had at
this stage ruled out any interest in the further factual
situation in the area at all. One needs to bear in mind the
context in which this letter was written. Reading it fairly the

Office of Fair Trading is saying "That is our initial response
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to what you have said, please make detailed representations".
THE PRESIDENT: Yes.
MR TURNER: Bettercare then proceeds to do so in the detailed

letter from their solicitors, L'Estrange & Brett, of 21st June.

If the tribunal would now refer to that.
THE PRESIDENT: Yes.

MR TURNER: In section 2 of that letter the solicitors set out in

impressive detail the essential constitutional functions and

powers of North & West and perhaps, although it has not featured

strongly in oral argument today, I should draw the tribunal's

attention to paragraph 2.5---
THE PRESIDENT: Yes.
MR TURNER: ---which is then picked up and relied upon in the

notice of application. This refers to a number of powers of the

trust which are subsequently taken as indicating that it carries

on an economic activity in the circumstances of this case.
Picking this up in particular four lines up from the
bottom of the page, it reads:
"Also an HSS Trust is granted under Schedule 3 [1991

Order] the powers specified in Article 3(2) of the 1998 Order

for the purposes of making additional income available in order

to better perform its functions. These include the power to

acquire, produce, manufacture and supply goods, to acquire land

by agreement, and manage and deal with land, to supply

accommodation to any person, to supply services to any person
and to provide new services and to do anything which appears to

the Department to be calculated to facilitate or to be conducive

or incidental to the exercise of any power conferred on the

Trust".

I should say this has only been recently pointed out to me
as a result of the helpful researches of Miss Charlton of the

Office. The tribunal ought to be aware that our case on this is

really as follows:

First, that it is irrelevant in any event on the facts

because the Trust, in the activity which is in issue in these
proceedings is not doing any of these things, and one needs to

focus on the specific activity. However, there are two further

points of law which arise when one looks at the legislation
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carefully, as I confess I should have done some time ago. The
first is that these provisions do not apply to personal social
services anyway, and the second legal point is that in any event
in order to do any of these things it appears that a direction
by the Minister is required. Should the tribunal wish I can take
you quickly to the relevant passages.

PRESIDENT: Well I think it probably better if you simply write
down on a piece of paper the relevant statutory provision, agree
it with Mr Flynn and give it to us on a piece of paper.

TURNER: Yes. Moving on then, at paragraph 2.8, the conclusion
is drawn:

"To summarise, the above statutory powers granted to
North & West it is evident that this statutory body was
established to be an economic entity in that it was empowered to
engage in economic activities, enter into contracts, raise
finances by trading, albeit efficiently, and in a manner which
certainly contained a public interest element to it, but
trading, and carrying on an economic activity nevertheless."

So that is the first way in which the case has been put
and which travels through into the notice of application, that
as a result of the powers one is dealing with an animal which is
an economic entity and I have made shortly my submissions on
that.

Paragraph 3.1 the point is made in the second sentence,
which then became clear only in the appeal procedure as to what
was precisely going on, but formally North & West supplied these
services itself, namely nursing home services, but has gradually
stopped the provision of these services and has decided to
purchase these services from the private sector.

So one had there, had one not appreciated at the outset
that there were two sorts of care being provided, possibly a
reference to the fact that North & West was probably no longer a
provider of care, although it did not, in the event, form any
part of the Director General's decision to make a finding on
that basis.

At 3.3 is the entirety of the end of the submissions. "It
is our contention that for the reasons outlined above, arising

from the constitution, function and powers of North & West, and
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having regard to the following principles, North & West is an
undertaking." So that is the way that the case is put there.

From that I can then move straight to what has become, as
a result of the tribunal's decision at the admissibility stage,
the Director's decision in the case, the letter of 25th July,
2001, and it is important for the tribunal to look at that to
see the nature of the decision that was made.

PRESIDENT: Yes.

TURNER: First, the Director recites that they have considered
the matters that have been raised, and then responds. At the
end of the page in the last full paragraph, the Office notes:

"As you note in your letter North & West appears to have
two principal activities, as a purchaser of social care services
for persons in need, using moneys raised by taxation, and as a
supplier of social care services in competition with the
voluntary and private sector."

So that what the Office is doing there is essentially
agreeing with Bettercare that there are two activities in play
but forming the view which is still adhered to that those
activities can properly be distinguished and treated separately,
and that the right one to focus on for the purpose of the
decision is the activity of purchasing from the private sector.
PRESIDENT: Does it follow from the way the case has been
developed that in your submission neither of these activities is
in fact an economic activity?

TURNER: Yes, it does.

PRESIDENT: Because they are both filling a social gap that
could not be filled by anybody else?

TURNER: Yes, it does, Sir.

PRESIDENT: On the facts of this case, as far as we know them?
TURNER: And that is a very important qualification, with
respect - on the facts of this case so far as we know them,
because if one focuses on precisely how the Office did deal with
provision in this letter, looking at the second page, and the
first full paragraph, what they actually said was:

"Looking at local authorities including healthcare Trusts
such as North & West our current view is that they can act as

an undertaking when they are engaging in economic activities
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such as supplying residential accommodation in competition with
private sector care homes, but they would not appear to be when
they are exercising their public interest type functions.." and
then it continues.

Now, this is important because what the Office is saying
is that they can act as an undertaking when they are engaging in
activities of provision such as supplying accommodation in
competition with private sector care homes. That is not a matter
which was the focus or basis of the actual decision, but was a
statement of, as it were, principle.

In the case, for example, of private residents who did
meet the full cost of their care, it may be in such an area and
in certain circumstances, that one likes saying that the Trust
was carrying on an economic activity, providing services to
people in need in competition with private bodies who were doing
the same thing. To pick up the President's example of a
circumstance where there may be a prosperous area, different
from this, where there are lots of people well able to afford
their own care but who are in need in the sense that they
require, in social terms, the services that can be provided.

It may be that on providing care for these people they are
well able to and do fund the full cost of that care, and that
private undertakings offer such services at the same time as a
public healthcare Trust also provides such services. In such a
case, which we do not face today, there may be an argument for
saying that the Trust is acting as an undertaking in the
provision of care in those circumstances. The dec