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1. The Appellants challenge the decision adopted by the Office of Fair Trading (“OFT”) 

on 15th April 2010 (“the Decision”).  The Decision found that two manufacturers of 

tobacco products and ten retailers had infringed the prohibition in section 2(1) of the 

Competition Act 1998 by participating in agreements and/or concerted practices 

relating to the retail pricing of tobacco products.  This ruling adopts the abbreviations 

and terminology used in the Decision. The Decision records that the OFT initially 

included Tesco plc (“Tesco”) in the list of retailers under investigation.  However, 

when the OFT had reviewed the parties’ responses to the statements of objections, it 

decided not to proceed to a finding of infringement against Tesco.   

2. The OFT’s case file includes, we have been told, contemporaneous evidence relating to 

the relationship between Tesco and the tobacco manufacturers, for example 

correspondence between Tesco and those manufacturers.  The disclosure applications 

now brought by ITL, Morrisons, Safeway and Asda, however, seek a different category 

of documents within the possession of the OFT, namely documents relating to the 

OFT’s decision not to make a finding of infringement in relation to Tesco’s trading 

arrangements.  The documents sought include internal OFT papers and any 

correspondence between the OFT and Tesco relating to the OFT’s decision, in effect, to 

drop proceedings against Tesco. 

3. Disclosure applications are governed by rule 19 of the Competition Appeal Tribunal 

Rules 2003 (S.I. No. 1372 of 2003).  Rule 19 provides broadly that the Tribunal may 

give directions for the disclosure between, or the production by, the parties of 

documents or classes of documents.  The general approach to disclosure before the 

Tribunal is that it is not automatic.  It may be ordered by the Tribunal, usually upon a 

request by a party to the proceedings, and the Tribunal must be satisfied that the 

disclosure sought is necessary, relevant and proportionate to determine the issues before 

it: see Claymore v OFT (Recovery and Inspection) [2004] CAT 16, at [113]. 

4. Our unanimous opinion is that the documents sought in these applications are irrelevant 

to the issues before us in these appeals and that disclosure should not be ordered.   
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5. The Appellants submit that the documents are relevant because their notices of appeal 

squarely raise points arising from the fact that the OFT did not find that Tesco had 

infringed the Chapter I prohibition.  Mr Saini QC, who appeared on behalf of Morrisons 

and Safeway, pointed us to paragraph 149 of Morrisons’ notice of appeal where it 

asserts that the OFT failed to consider the implications of the fact that Tesco was not 

party to an infringing agreement.  First, Morrisons argues, in so far as the OFT relies on 

the existence of other alleged agreements on this market as evidence that Morrisons 

was party to an infringing agreement, that reliance must be undermined by the fact that 

Tesco, the largest retailer in the affected market, was not found to be party to an 

infringement.  Secondly, Morrisons says, in so far as the OFT relies on an assertion that 

ITL had an overall strategy for retail prices (to achieve parity and differential 

requirements between competing tobacco brands) as evidence that Morrisons was party 

to an infringing agreement, that reliance is similarly undermined by the failure to 

establish that Tesco was part of that overall strategy.   In our judgment, these points 

arise from the uncontested fact that the OFT concluded that it did not have sufficient 

evidence of an infringing arrangement between Tesco and the manufacturers.  It is not 

part of the Tribunal’s function to consider why the OFT arrived at that conclusion.  The 

documents sought are not relevant either to support or contradict these aspects of 

Morrisons’ appeal.  

6. Morrisons also argues (paragraphs 150 onwards of its notice of appeal) that there is no 

reason why the OFT should have considered the evidence, particularly evidence of 

communications between Tesco and ITL, as being insufficient to support a finding of 

infringement in Tesco’s case but should have treated the same kinds of communications 

between Morrisons and ITL as establishing an infringement.  As Mr Saini put it in 

submissions before us: “if that is damning evidence against us why is it also not 

damning evidence against Tesco?”.  This submission was adopted by the other 

Appellants who argue that the documents are relevant to the question whether there was 

any proper basis on which the OFT could distinguish between the evidence against 

Tesco and the evidence against the Appellants.   

7. The Tribunal does not consider that its principal task in these appeals is to examine in 

detail the evidence that existed against Tesco and then compare and contrast this with 

the evidence relied on as against the Appellants.  The question for the Tribunal is not 
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whether the evidence against the Appellants is different from or stronger than the 

evidence against Tesco but simply whether the evidence against the Appellants 

supports the finding that they committed the infringements in the manner described in 

the Decision.  The fact that there was no finding of an anti-competitive agreement 

between Tesco and the manufacturers are part of the factual background - perhaps an 

important part.  However, the OFT’s evidence in respect of Tesco’s trading 

arrangements with the tobacco manufacturers does not operate in these proceedings as 

some kind of threshold or benchmark which must be exceeded before the Tribunal can 

uphold a finding of infringement against the Appellants.   

8. Similarly, as regards the Appellants’ challenge to the OFT’s “theory of harm” set out in 

the Decision, the question for the Tribunal is whether that theory of harm is correct and 

if so whether it properly applied to the conduct of the Appellants.  It is not incumbent 

on the OFT to show that its theory of harm operates in a way which exonerates Tesco 

but condemns the Appellants.  The question of how that theory of harm would have 

applied to the conduct of Tesco, had Tesco been before the Tribunal, is not a matter that 

we need to consider because the OFT’s findings in respect of Tesco’s conduct are not 

challenged before the Tribunal.   

9. The question of access to all or part of the OFT’s case file including any 

contemporaneous material concerning Tesco’s relationship with the manufacturers was 

not the subject of submissions at the hearing before the Tribunal.  If a comparison 

between that material and the evidence against the Appellants is said to be relevant, that 

is a factor which can be taken into account by the Tribunal if and when it considers any 

future application for disclosure.  The OFT’s evaluation of that comparison at the time 

it made the decision not to proceed against Tesco and the reasons for that decision are 

not relevant in these appeals and we do not see how they could assist us in determining 

them. 

10. We therefore dismiss these applications for disclosure. 
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