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l. INTRODUCTION

1.  This judgment determines four appeals to the Tribunal brought under the
Communications Act 2003 ( the “2003 Act”)' by, variously, British
Telecommunications plc (“BT”), Everything Everywhere Limited (“EE”),
Hutchison 3G (UK) Limited (“Three”) and Vodafone Limited (“Vodafone”).
These appeals are registered with the Tribunal under Case Numbers 1180/3/3/11
(the “BT Appeal”), 1181/3/3/11 (the “EE Appeal™), 1182/3/3/11 (the “Three
Appeal”) and 1183/3/3/11 (the “Vodafone Appeal”). Collectively, we refer to
these four appeals as the “Appeals”.

2. The Appeals are in relation to a decision of the Office of Communications
(“OFCOM”) contained in a statement entitled “Wholesale Mobile Voice Call
Termination”, published on 15 M arch 2011. We shall refer to this decision as
the “Statement”. The Statement, amongst other things, imposed price controls
on mobile communications providers (“MCPs”), and it is these price controls
which have given rise to the Appeals. The Statement and its effects are

described in Section II below.

3. The price controls in the Statement were all imposed by way of significant
market power (“SMP”) conditions. The 2003 Act lays down a number of
conditions that must be satisfied in to relation to the setting of SMP conditions,

and these are considered in Section III below.

4. It was common ground between all of the parties that the issues arising out of
the Appeals were — in their entirety — “price control matters” within the sense of
section 193 of the 2003 Act. Appeals relating to price control matters are
determined by way of a special process under the 2003 Act. That process
involves not only this Tribunal, but also the Competition Commission (the
“Commission”). The procedural framework under which appeals to the Tribunal
in relation to “price control matters” (as defined in section 193 of the 2003 Act)

are progressed, involves a split in competence and jurisdiction between the

! This judgment uses a number of terms and abbreviations, which are defined when first used in the
judgment. The Annex to this judgment lists these terms and abbreviations, and identifies where, in the
judgment, the term or abbreviation is first used.



Tribunal and the Commission. This framework is considered in more detail in

Section IV below, and elsewhere in this judgment. However, in very brief

summary, the process whereby a decision of OFCOM is appealed to the

Tribunal involves the following stages:

(1)

2)

€)

(4)

The articulation of grounds of appeal against the decision of OFCOM.
Grounds of appeal are articulated in a notice of appeal, and this is

supported by evidence.

Reference of price control matters to the Commission. Where the grounds
of appeal involve price control matters, those matters must be referred to
the Commission. It is the Tribunal that determines whether a notice of
appeal raises price control matters, and it is the Tribunal which typically
(and generally in consultation with interested parties) formulates those
matters as “reference questions” for the Commission to determine. These

questions are then referred to the Commission.

Determination of price control matters by the Commission. The
Commission considers, and determines, the price control matters referred
to it by the Tribunal in accordance with its own procedures, but according
to a timetable laid down byt he Tribunal. Once determined byt he
Commission, the determination of the reference questions is notified by

the Commission to the Tribunal.

Review by the Tribunal. The 2003 Act then makes provision for the
review of the Commission’s determination by the Tribunal. As is more
fully described below, the Tribunal is bound byt he Commission’s
determination, unless that determination would fall to be set aside
applying the principles applicable on an application for judicial review.
Accordingly, this stage of the proceedings typically involves a further
round of pleadings (although no provision for such documents is made in
either the 2003 Act or the Competition Appeal Tribunal Rules (S.I. No.
1372 of 2003) (“the 2003 Tribunal’s Rules™): the matter is dealt with as a
case management issue), where those parties minded to challenge the

Commission’s determination identify the basis upon which, it is said, the



determination falls to be set aside. We refer to these pleadings as “JR

Grounds”.

5. Section V describes the procedural history of the Appeals. In very brief

summary, and by reference to the four stages set out in paragraph 4 above:

(1)

2)

)

4)

The articulation of grounds of appeal against the decision of OFCOM.
The Statement was challenged by way of four notices of appeal filed by
each of BT, EE, Three and Vodafone, all dated 16 May 2011. Subject to
one gloss, these notices of appeal set out these parties’ grounds of appeal.
The gloss relates to Vodafone’s notice of appeal, in relation to which
Three contended, and the Commission found, that certain grounds had not
been properly pleaded by Vodafone. This matter is an issue before the

Tribunal, which is considered in Section XV below.

Reference of price control matters to the Commission. On 30 June 2011,
the Tribunal determined (as was common ground) that all of the matters
raised in the parties’ notices of appeal were price control matters. These
matters were distilled into seven reference questions, and these questions
were referred to the Commission for determination onor before 9

February 2012.

Determination of price control matters by the Commission. The
Commission considered the reference questions, and determined them in a

determination (the “Determination’) dated 9 February 2012.

Review by the Tribunal. The future progress of the Appeal was considered
by the Tribunal at case management conferences on 10 F ebruary and
24 February 2012. The Tribunal required the parties to indicate whether
they intended to raise any challenges to the Determination, pursuant to
section 193(7) of the 2003 Act, by 21 February 2012 and, if so, to give a
broad indication of the nature of the challenge. Of the appellants, only EE
and Vodafone indicated that they wished to challenge the Determination.
The Tribunal required that any party seeking to challenge the
Determination should file and serve a document setting out the grounds on

which the challenge was based (together with any supporting evidence) by



7 March 2012. Such documents were served by EE (“EE’s JR Grounds”)
and Vodafone (“Vodafone’s JR Grounds™) on 7 M arch 2012. Provision
was also made for pleadings in response, and such pleadings were filed by
the Commission, OFCOM, BT and Three. EE’s and Vodafone’s
challenges to the Determination were heard on 3 to 5 April 2012. T his
judgment, of course, constitutes the Tribunal’s determination of those

challenges.

Section VI summarises the various challenges to the determinations made by EE
and Vodafone in their respective JR Grounds. Essentially, there are seven such
grounds (EE’s Grounds 1 to 5 and Vodafone’s Grounds A and B), in addition to
which there is the pleading point referred to in paragraph 5(1) above (which is
Vodafone’s Ground C). There is some overlap and inter-relationship between
the various JR Grounds put forward and, for that reason, they are considered in

the following order in in Sections VIII to XIV below:
(1) EE Ground 1: Section VIII.

(2) Vodafone Ground A: Section IX.

(3) EE Ground 2: Section X.

(4) EE Ground 3: Section XI.

(5) EE Ground 4: Section XII.

(6) Vodafone Ground B: Section XIII.

(7) EE Ground 5: Section XIV.

The pleading point (Vodafone Ground C) is considered in Section XV.
Although the specific grounds of judicial review relied uponby E E and
Vodafone are considered as they arise in Sections VIII to XIV, a few general

points regarding the review by the Tribunal are made in Section VII.

Finally, Section XVI below sets out our conclusions and states the basis upon
which we intend to remit the decision under appeal to OFCOM pursuant to

sections 195(3) and (4) of the 2003 Act.
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(b)

10.

OFCOM’S STATEMENT
A history of regulation

The Statement imposes SMP conditions in respect of mobile call termination
(“MCT”) services provided by various MCPs. The Statement was not the first
occasion on which OFCOM had imposed SMP conditions in respect of such
services. MCT services have been subject to regulatory control since 1999. The
set of price controls in force immediately before the conditions at issue in these
Appeals was adopted by O FCOM in March 2007 and applied for the period
1 April 2007 to 31 March 2011.

With these price controls due to expire on 31 M arch 2011, OFCOM began a
consultation process and market review of mobile call termination rates
(“MTRs”) in May 2009 to determine what, if any, SMP conditions should
prevail in the next regulatory period, 1 A pril 2011 to 31 March 2015. As
described by OFCOM in the Statement, the general consensus was that some
form of price control remained appropriate in the case of MTRs, and that the
price control should either be based upon LRIC+ (as it had been to date) or upon
LRIC (see paragraphs 1.7 and 1.8 of the Statement). These two concepts are

considered in greater detail below.
OFCOM’s Statement

The Appeals are in relation to the decision of OFCOM in the Statement. The

effect of the Statement is summarised in paragraph 1.14:

“Our decision is set out in this statement (which comprises sections 1 to 10 of the
main document and all of the material set out in the annexes). This statement
constitutes our impact assessment. In this statement we:

1.14.1 Define a market for call termination one ach of 32 ‘ individual mobile
networks’. Each market is identified for a relevant MCP as the provision of
services to other communications providers for the termination of voice call
to UK mobile numbers which that MCP has been allocated by Ofcom, in the
area served by that MCP, and for which the MCP is able to set the MTR.

1.14.2 Designate each of those 32 MCPs as having significant market power (SMP)
with respect to the termination of calls to that network (i.e. within their
allocated number ranges).



11.

1.14.3 Require all 32 MCPs to provide MCT on fair and reasonable terms, to publish
their MTRs, and to give 28 days notice of changes to their MTRs.

1.14.4 Require the four national MCPs not to unduly discriminate in relation to the
provision of MCT.

1.14.5 Limit MTRs for all four national MCPs so that the maximum permitted
charge for MCT reaches pure LRIC by 1 April 2014. The MTR cap will be
set ona four-year glide path and aims to limit disruptive price-setting
flexibility (‘flip-flopping’) by setting a simple cap with a single maximum
charge in each year after atwo-month transition period. Other designated
MCPs will be required to offer MCT at fair and reasonable charges.

1.14.6 This approach will lead to MTRs falling from around 4.18 [pence per minute
(“ppm™)] in 2010/11 to 0.69ppm by 1 April 2014 (in 2008/9 prices). The
major factors behind this decline are:

o) expected falls in the cost of network equipment, as 3G technology
becomes more established; and

o the removal, as a result of moving to pure LRIC, of the contribution
by MCT charges to the joint and common costs of the network. (The
equivalent calculation for LRIC+ would see a maximum average
charge of 1.61ppm by 1 April 2014 in 2008/09 prices).

Table 1.1 - Proposed MTRs (pence per minute — 2008/09 prices)

2010/11  2011/12  2012/13  2013/14  2014/15

Vodafone/ 02/  4.180 2.664 1.698 1.083 0.690
Everything
Everywhere

H3G 4.480 2.664 1.698 1.083 0.690

Other designated

mobile Set on the basis of being fair and reasonable”
communications

providers

(internal footnotes omitted)

It is necessary, for a clear understanding of the Statement and of the Appeals
arising from it, to be clear about exactly what comprise MCT services, and the
nature of a price control based upon long-run incremental cost (“LRIC”) or
LRIC+. These matters are considered below. Before doing so, however, it is
necessary also to refer to a recommendation of the European Commission on the
Regulatory Treatment of Fixed and Mobile Termination Rates in the EU
(2009/396/EC) dated 7 May 2009 (OJ 2009 L124/67) (the “Recommendation”).



(©)

12.

13.

14.

(d)

15.

The Recommendation

Article 19 of Directive 2002/21/EC on the common regulatory framework for
electronic communications networks and services (OJ 2002 L108/33) (the
“Framework Directive”) makes provision for the Commission to issue
recommendations to Member States ont he harmonised application of the
provisions in the Framework Directive and the various other directives
associated with it, which comprise the EU’s common regulatory framework for

electronic communications (the “CRF”).

The Recommendation was issued pursuant to Article 19. Article 19(1) requires
that “Member States shall ensure that national regulatory authorities take the
utmost account of those recommendations in carrying out their tasks. Where a
national regulatory authority chooses not to follow a recommendation, it shall
inform the Commission giving the reasoning for its position”. OFCOM is
statutorily obliged to take account of recommendations: see sections 79(2) and

(3) of the 2003 Act.

In this case, the Recommendation made a number of recommendations which
were relevant to the Statement. They are mentioned as and when relevant in the

course of this judgment.
MCT services

Although communications services in the UK are provided by a number of
communications providers, callers expect to be able to make calls from their
telephone not merely to others subscribing to services from the same
communications provider, but also to any other customer irrespective of the
communications provider to which that customer subscribes. Equally, call
recipients expect to be able to receive calls from all callers, irrespective of the
identity of the caller’s communications provider. This outcome is described as
“end-to-end” connectivity. In order to achieve this end, communications
providers enter into contractual arrangements with each other for the provision
of access to each other’s networks. Thus, where the customer originating the
call subscribes to a different network from the customer receiving the call, two

communications providers will be involved: the communications provider on
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17.

whose network the call originates and the communications provider on whose
network the call terminates. Pursuant to these contractual arrangements, the
communications provider terminating the call makes a charge for each call
terminated on its network, known as a “termination rate”. The rate for call
termination is expressed in “pence per minute” or “ppm”. For the vast majority
of calls, the UK operates a “calling party pays” or “CPP” system. This means
that the entire cost of the call is paid for by the party originating the call. Where
a call originates on one network and terminates on another network, the
terminating communications provider charges the originating communications
provider a call termination charge. One way or another (depending upon the
contractual arrangements between the caller and the originating communications
provider), this call termination charge is passed onb y the originating

communications provider to its customer, the caller.

These Appeals are concerned with the termination rate charged by MCPs for the
termination of calls on their networks — the mobile call termination rate or

“MTR”.

MTRs are charged on:

(1) “Off-net” mobile-to-mobile (“MTM?”) calls, i.e. calls from a subscriber on
one MCP’s network to a subscriber on another MCP’s network. An “on-
net” MTM call is a call that is originated and terminated on the same

network.

(2) Landline- or fixed-to-mobile (“FTM”) calls.

(3) “Other”-to-mobile calls, a catch-all comprising all calls terminated on an
MCP’s network other than those originating ona mobile network or

landline.

MTRs are not charged on “on-net” MTM calls, mobile-to-fixed (“MTF”) calls

or mobile-to-“other” calls.
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(i)

18.

19.

(ii)

20.

The difference between LRIC and LRIC+
Incremental cost

As we have noted (see paragraph 11 a bove), LRIC stands for “long run
incremental cost”. “Incremental cost” is the cost of producing a specified
additional product, service or increment of output (hereafter, simply “service”)
over a specified future period of time. The incremental costs of a service are
those costs which are directly caused by the provision of that service in addition

to the other services which a firm may also produce.

In other words, the incremental cost of a service is the difference between the
total cost in a situation where the service is not provided and the total cost in
another situation where the service is provided. To this extent, the incremental
cost may be regarded as a good proxy of the marginal cost of providing the
service. LRIC is not, however, the equivalent of marginal cost, for the reasons
given by O FCOM in footnote 573 of its Statement (and also, similarly, in
footnote 4):

“Pure LRIC is not equivalent to short term marginal cost, but for regulatory price-
setting purposes, pure LRIC is a better approximation of the underlying economic
concept of short run marginal cost than LRIC+. In network industries (such as
mobiles) the short run marginal cost of a service may be very low or very high
depending on whether usage is a long way from, or effectively at, installed capacity.
This leads to very low (or zero) marginal cost most of the time, with small increments
over which marginal cost is very high. In regulatory practice, long-run incremental
cost has, therefore, been applied as a proxy, avoiding the volatility implied in setting
prices on the basis of marginal cost which can be very variable in response to small
changes in output. Pure LRIC measures service specific fixed and variable costs that
arise in the long-run from the increment of output in question...”.

The cost concepts of “LRIC” and “LRIC+” are considered in the paragraphs

below.
Long run incremental cost

Costs can be fixed or variable. Fixed costs are those costs that remain the same
irrespective of the activity level of the firm, whereas variable costs are those
costs that vary directly with the level of output. When considering which costs

are fixed, and which are variable, the time period is key. In the short run, some



21.

(iii)

22.

23.

(iv)

24.

25.

costs (particularly capital costs) are fixed. The shorter the time period
considered, the more costs are likely to be fixed. But, in the long run, all costs

are variable.

LRIC looks to long run costs, and is a forward-looking approach to costing that
values assets on the basis of the cost of replacing or providing them today. In
other words, LRIC treats all costs as variable, and simply looks to the cost of

replacement or provision in assessing cost.
Common costs and stand-alone cost

The LRIC of a service can be contrasted with the stand-alone cost of a service.
The stand-alone cost (or “SAC”) of a service is the cost of providing an
increment of that particular product on its own, including all “common costs”
which would necessarily be incurred in a single-service firm, but which in

practice are shared with other services in a multi-service firm.

Common costs are those which arise from the provision of a group of services,
but which are not incremental to the provision of any individual service. If the
incremental costs of each service are removed from the total cost of providing
all services, what are left are the common costs. The stand-alone cost of a
service is the sum of the incremental cost of the service, plus all the costs which
are common between that service and other services. The stand-alone cost is

therefore higher than the incremental cost in a multi-service operator.
The difference between LRIC and LRIC+

As we have noted (see paragraph 8 above), the price controls imposed by the
Statement were not the first price controls which had been imposed in relation
to MTRs. However, the price controls imposed by the Statement did differ from

their predecessors on one, very significant, respect.

Whereas the price controls at issue in the present Appeals are based upon LRIC
(or “pure” LRIC, as it is sometimes termed — we draw no distinction between
these two labels), previous price controls have been based upon “LRIC+” (or

“LRIC plus” — again, we draw no distinction between these two labels).

10



26.

27.

28.

The difference between LRIC and LRIC+ is that whereas the former includes no
common costs, the latter does include an allocation for common costs. LRIC is
thus a measure of the long run incremental cost of a service, whereas LRIC+
includes all of these costs and additionally makes allowance for the recovery of

common costs (see, for example, footnote 3 of the Statement).2

As a price control ceiling, therefore, LRIC is lower than LRIC+. The upshot (as
can be seen from paragraph 1.14.6 of the Statement) is that a price control based
upon LRIC is more stringent on the service provider than a price control based
on LRIC+ (i.e. the “ceiling” which restricts the prices that a service provider can
charge is lower in the case of LRIC than in the case of LRIC+). In effect, a price
control based upon LRIC will prevent or restrict a firm that is subject to that
control from reflecting in its pricing for that service its common costs, whereas

LRIC+ allows common costs to be taken into account.

In the Recommendation, the European Commission recommended (in point 2 of
the Recommendation) that when imposing price control and cost-accounting
obligations (such as SMP conditions), “the evaluation of efficient costs [should
be] based on current cost and the use of a bottom-up modelling approach using
long-run incremental costs (LRIC) as the relevant cost methodology”. Recital

(13) to the Recommendation notes:

“Taking account of the particular characteristics of call termination markets, the costs
of termination services should be calculated on the basis of forward-looking long-run
incremental costs (LRIC). In a LRIC model, all costs become variable, and since it is
assumed that all assets are replaced in the long run, setting charges based on LRIC
allows efficient recovery of costs. LRIC models include only those costs which are
caused by the provision of a defined increment. An incremental cost approach which
allocates only efficiently incurred costs that would not be sustained if the service
included in the increment was no longer produced (i.e. avoidable costs) promotes
efficient production and consumption and minimises potential competitive
distortions. The further termination rates move away from incremental cost, the
greater the competitive distortions between fixed and mobile markets and/or between
operators with asymmetric market shares and traffic flows. Therefore, it is justified to
apply a pure LRIC approach whereby the relevant increment is the wholesale call
termination service and which includes only avoidable costs. A LRIC approach would

? Precisely how such common costs are allocated between the various services incurring such costs is
itself an extremely difficult question. Clearly, common costs cannot be allocated 100% to a given
service: if a multi-service firm prices all its services at SAC, it will make an unreasonable profit,
because there will be a multiple recovery of common costs. There must, therefore, be some form of
distribution of common costs amongst multiple services. The manner in which common costs are
allocated does not specifically arise in these Appeals.

11
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29.

30.

@)

31.

32.

33.

also allow the recovery of all fixed and variable costs (as the fixed costs are assumed
to become variable over the long run) which are incremental to the provision of the
wholesale call termination service and would thereby facilitate efficient cost
recovery.”

Choice of “glide path”

The move from LRIC+ to LRIC in the Statement gave rise to another important
issue that arose before us, namely the period of time over which the shift from a
price control based on LRIC+ to a price control based on LRIC was to be
achieved. This period was described by all as the “glide path” and — as is clear
from paragraph 1.14.5 of the Statement — OFCOM set a four-year glide path, so
that the transition from LRIC+ to LRIC was achieved by 1 April 2014.

In doing so, OFCOM diverged from the Recommendation, which recommended

(in Article 11) that termination rates be implemented by 31 December 2012.
Price controls imposed by OFCOM in the Statement

In the Statement, OFCOM imposed price controls on each of Vodafone, EE,
Three and Telefonica O2 UK Limited (“Telefonica”) (which operates the O2
network), specifying in ppm terms, the maximum permitted MTRs, determined
by applying pure LRIC, which each of them might levy for MCT services on its
network. OFCOM fixed a four-year glide path for the reduction from the levels
applied in the previous price control period to the new levels determined using

pure LRIC.

As can be seen from the proposed MTRs set out in OFCOM’s Table 1.1 (which
is reproduced in paragraph 10 a bove), the glide path envisages a graduated
reduction in MTRs, so that the LRIC level is achieved by 1 April 2014, the

commencement of the final year of the current price control period.

In determining whether to apply pure LRIC or LRIC+ as the basis for setting the
MTR price controls, OFCOM considered that a pure LRIC approach would
confer the greatest possible benefits on consumers, as it better promoted
sustainable competition and eliminated barriers to expansion that exist when

MTRs are priced above LRIC. Whilst accepting that the consumer benefit of

12
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35.

choosing pure LRIC over LRIC+ would be less material than the reduction from
the previous LRIC+ levels to OFCOM’s revised LRIC+ levels, OFCOM was of
the view that there would nevertheless be additional consumer benefits arising
from the use of pure LRIC. OFCOM also considered that there would be no
significant adverse effect on vulnerable consumers such asto reduce mobile
phone ownership or usage, and that the move to pure LRIC would lead to an
intensification of retail price competition. OFCOM also observed that this
approach was in line with the Recommendation (paragraphs 8.158 to 8.162 of
the Statement).

During the course of the proceedings before OFCOM, EE, Vodafone and
Telefonica all submitted that OFCOM had not properly taken account of its
duties under the CRF and the 2003 Act. They further submitted that OFCOM
had placed undue emphasis on the Recommendation (paragraph 8.16 of the
Statement). OFCOM agreed that any condition it imposed had to meet the
relevant tests under, and accord with the statutory duties imposed on it by, the
2003 Act. OFCOM indicated that it had initially considered that the competing
economic rationales for adopting either LRIC or LRIC+ were finely balanced.
However, in light of all the consultation responses and further evidence
received, OFCOM concluded that there was a better case for adopting LRIC as
it would maximise the benefits to consumers by p romoting sustainable
competition. In noting that the decision to adopt pure LRIC, rather than LRIC+,
was consistent with the Recommendation, OFCOM considered submissions as
to whether there were reasons specific to the UK market for departing from the
Recommendation and concluded there were not (paragraphs 8.19 to 8.23 of the
Statement). OFCOM set out an analysis of its conclusions by reference to the
specific statutory duties imposed on it in section 10 of the Statement (see

paragraphs 10.139 to 10.150).

THE STATUTORY FRAMEWORK FOR THE IMPOSITION OF PRICE
CONTROLS

OFCOM’s power to regulate MCT, and therefore MTRs, ultimately derives
from the EU’s CRF. The CRF comprises the Framework Directive (referenced

in paragraph 12 above), together with (amongst other instruments) Directives

13
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37.

38.

2002/20/EC (OJ 2002 L 108/21) (the “Authorisation Directive”), 2002/19/EC
(OJ 2002 L 108/7) (the “Access Directive”), 2002/22/EC (OJ 2002 L 108/51)
(the “Universal Service Directive”) and 97/66/EC concerning the processing of
personal data and the protection of privacy in the telecommunications sector (OJ
1998 L.24/1). The CRF has been transposed into UK domestic law by the 2003
Act.

Aspects of the directives comprising the CRF were amended by Directive
2009/140/EC, which was implemented in the UK byt he Electronic
Communications and Wireless Telegraphy Regulations 2011 (SI No. 1210 of
2011), with effect from 26 May 2011.

The 2003 Act prescribes a wide range of duties and powers for OFCOM, which
is the UK’s national regulatory authority (“NRA”) for the purposes of the CRF.
Pursuant to section 3(1) of the 2003 Act, OFCOM’s principal duty is to further
the interests of citizens in relation communications matters and to further the
interests of consumers in relevant markets, where appropriate, by pr omoting
competition. In carrying out its functions, OFCOM is required to secure, among
other things, the availability throughout the United Kingdom of a wide range of

electronic communications services (see section 3(2)(c) of the 2003 Act).

In performing any duties under the 2003 Act, OFCOM is required by section 4
to act in accordance with the “six Community requirements”, set out in
subsections (3) to (9). The Community requirements give effect to, among other
things, Article 8 of the Framework Directive, which sets the policy objectives
and regulatory principles applicable under the CRF. Briefly stated, the

Community requirements are to:
(1) Promote competition;

(2) Secure that OFCOM’s activities contribute to the development of the

common market;

(3)  Promote the interests of all EU citizens;
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39.

40.

(4) Take account of the desirability, so far as possible, of OFCOM carrying
out its functions in a way that does not favour only one form of electronic

communication;

(5) Encourage the provision of network access and service interoperability;

and

(6) Encourage compliance with certain standards set out in section 4(10) of

the 2003 Act.

Article 8(2) of the Access Directive requires Member States to ensure that their
NRAs have the power to impose the obligations set out in Articles 9 to 13 of
that Directive, including on operators found to have SMP in a specific market.
This requirement is implemented by section 45 of the 2003 A ct, which
empowers OFCOM to set such binding conditions, including SMP conditions.
OFCOM can apply SMP conditions to communications providers which
OFCOM determines have SMP in a particular market, provided that the
conditions in section 47 of the 2003 Act are met. Pursuant to section 47, before
imposing any SMP condition, OFCOM must be satisfied that that condition is
objectively justifiable, not unduly discriminatory, proportionate to the intended

regulatory aim, and transparent.

For present purposes, it is the obligation set out in Article 13(1) of the Access
Directive that is relevant. That specifically requires that NRAs are empowered
to impose obligations relating to cost recovery and price controls “in situations
where a market analysis indicates that a lack of effective competition means that
the operator concerned might sustain prices at an excessively high level ... to
the detriment of end-users”. Article 13(2) prescribes that the imposition of any
such obligations must serve “to promote efficiency and sustainable competition
and maximise consumer benefits”. Accordingly, section 87(9) of the 2003 Act
specifically authorises OFCOM to set SMP conditions imposing price controls
on the dominant provider in relation to matters connected with the provision of
network access, the recovery of costs and costs orientation, the use of cost

accounting systems and the obligation to adjust prices in accordance with

15



directions given by OFCOM. Pursuant to section 88(1), OFCOM shall not set

any SMP condition under section 87(9) except where:

“(a) it appears to them from the market analysis carried out for the purpose of

(b)

setting that condition that there is ar elevant risk of adverse effects
arising from price distortion; and

it also appears to them that the setting of the condition is appropriate for
the purposes of —

)] promoting efficiency;
(i1) promoting sustainable competition; and

(iii) conferring the greatest possible benefits on the end-users of
public electronic communications services.”

IV.  APPEALS IN THE CASE OF “PRICE CONTROL MATTERS”

(@) Article 4 of the Framework Directive

41. The Appeals are all “appeals” within the meaning of Article 4(1) of the

Framework Directive. At the time of the Statement, and the Notices of Appeal

in relation to the Statement, Article 4 provided, so far as material:

‘El‘

Member States shall ensure that effective mechanisms exist at national level
under which any user or undertaking providing electronic communications
networks and/or services who is affected by ad ecision of a national
regulatory authority has the right of appeal against the decision to an appeal
body that is independent of the parties involved. This body, which may be a
court, shall have the appropriate expertise available to it to enable it to carry
out its functions. Member States shall ensure that the merits of the case are
duly taken into account and that there is an effective appeal mechanism.
Pending the outcome of any such appeal, the decision of the national
regulatory authority shall stand, unless the appeal body decides otherwise.

Where the appeal body referred to in paragraph 1 is not judicial in character,
written reasons for its decision shall always be given. Furthermore, in such a
case, its decision shall be subject to review by a court or tribunal within the
meaning of Article [267] of the Treaty.”

42. Article 4 (being part of a directive, and not a regulation) was transposed into

domestic law by s ections 192to 196 of the 2003 A ct. Before us, no-one

3 The wording of Article 4 was slightly modified by Directive 2009/140/EC but nothing turns on any of
the amendments on these Appeals.
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43.

(b)

44,

45.

46.

contended that these provisions failed properly to implement the relevant
provisions of the CRF, and we obviously have the CRF in mind when

construing the 2003 Act.

However, it is the 2003 Act that is the operative legislation for the purposes of
these proceedings and we shall, therefore, describe the procedure for appealing

OFCOM’s decisions by reference to those statutory provisions.
Appeals to the Tribunal

Section 192(1) of the 2003 Act provides that section 192 applies to various
decisions, including (in section 192(1)(a)) a decision of OFCOM to set SMP
conditions, including price controls. Section 192(2) of provides that a person
affected by such a decision may appeal against it to the Tribunal. We shall refer

to such appeals as “Section 192 Appeals”.

Section 192(3) to (6) set out how a “person affected” is to appeal the decision.
Essentially, the means of making an appeal is by sending the Tribunal a notice
of appeal in accordance with the Tribunal rules (section 192(3)), within the
period specified in those rules (section 192(4)), and setting out the information
and detail required in sections 192(5) to (6). We will have occasion to return to

these provisions later in this judgment.

Section 195(1) of the 2003 Act requires the Tribunal to “dispose of an appeal
under section 192(2) in accordance with this section”. By section 195(2) of the
2003 Act, the Tribunal must “decide the appeal on the merits and by reference
to the grounds of appeal set out in the notice of appeal”. The Tribunal’s decision
must include a decision as to what, if any, is the appropriate action for the
decision-maker to take in relation to the subject-matter of the decision under
appeal (section 195(3)), and the Tribunal shall then remit the decision under
appeal to the decision-maker with such directions, if any, as the Tribunal

considers appropriate for giving effect to its decision (section 195(4)).
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(©)

47.

48.

49.

Reference of “price control matters” to the Commission

There are specific provisions in section 193 of the 2003 Act as to how the
Tribunal shall deal with an appeal which relates to a so-called “price control
matter”. Section 193(10) defines a price control matter for these purposes as

follows:

“In this section “price control matter” means a matter relating to the imposition of any
form of price control by an SMP condition the setting of which is authorised by —

(a) section 87(9);
(b) section 91; or

(©) section 93(3).”

Section 193(1) provides that:

“Tribunal rules must provide in relation to appeals under section 192(2) relating to
price control that the price control matters arising in that appeal, to the extent that
they are matters of a description specified in the rules, must be referred by the
Tribunal to the Competition Commission for determination.”

The Competition Appeal Tribunal (Amendment and Communications Act
Appeals) Rules 2004 (S.1. No. 2068 of 2004, the “2004 Tribunal Rules”), which
were made pursuant to the power in section 193(1) of the 2003 Act specify, for
the purposes of that subsection, identify those price control matters which must
be referred to the Commission under this procedure. Rule 3(1) of the 2004

Tribunal Rules provides as follows:

“For the purposes of subsection (1) of section 193 of the Act, there is specified every
price control matter falling within subsection (10) of that section which is disputed
between the parties and which relates to-

(a) the principles applied in setting the condition which imposes the price control
in question,

(b) the methods applied or calculations used or data used in determining that
price control, or

(©) what the provisions imposing the price control which are contained in that
condition should be (including at what level the price control should be set).”

18



50.

51.

52.

53.

(d)

54.

Rule 3(5) of the 2004 Rules states that the Tribunal shall refer to the
Commission for determination, in accordance with section 193 of the 2003 Act
and rule 5 of the 2004 Tribunal Rules, “every matter which ... it decides is a

specified price control matter”.

Where the Tribunal has determined that a matter is a specified price control
matter, that matter is referred to the Commission. Section 193(2) of the 2003
Act states that:

“Where a price control matter is referred in accordance with Tribunal rules to the
Competition Commission for determination, the Commission is to determine that
matter—

(a) in accordance with the provision made by the rules;

(b) in accordance with directions given to them by the Tribunal in exercise of
powers conferred by the rules; and

(©) subject to the rules and any such directions, using such procedure as the
Commission consider appropriate.”

The Tribunal Rules may (see section 193(3) of the 2003 Act) and in fact do (see
rule 5(1) of the 2004 Tribunal Rules) make provision about the period within

which the Commission must reach its determination.

The Commission’s procedures are articulated in guidelines published by the
Commission in April 2011 entitled “Price control appeals under section 193 of
the Communications Act 2003: Competition Commission Guidelines” (the

“Commission Guidelines”).
The determination of price control matters by the Commission

By section 193(4) of the 2003 Act, when the Commission has determined the
specified price control matters referred to it, it must notify the Tribunal of its

determination. This notification must be given “as soon as practicable” (section

193(5).
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(€)

55.

56.

57.

58.

59.

The role of the Tribunal

As has been seen (see paragraph 46 above), in Section 192 Appeals the Tribunal
must, by virtue of section 195(2), decide the appeal on the merits and by

reference to the grounds of appeal set out in the notice of appeal.

However, in relation to price control matters determined by the Commission,

section 193 of the 2003 Act provides as follows:

“(6)  Where a price control matter arising in an appeal is required to be referred to
the Competition Commission under this section, the Tribunal, in deciding the
appeal on the merits under section 195, must decide that matter in accordance
with the determination of that Commission.

7 Subsection (6) does not apply to the extent that the Tribunal decides,
applying the principles applicable on an application for judicial review, that
the determination would fall to be set aside on such an application.”

Thus, in the case of price control matters, although the Tribunal does still decide
the appeal on the merits, where and to the extent that the issues in the appeal are
price control matters, the Tribunal must (subject to the limited exception in

section 193(7)) follow the determination of the Commission.

It follows from this, that the Commission’s own determination of price control
matters must be “on the merits”, and this was uncontroversial before us. In

paragraph 1.32 of the Determination in this case, the Commission stated:

“The role of the [Commission] is to establish whether Ofcom erred on the merits.”

We accept this as an accurate description of the Commission’s role. It would be
perverse if the mere fact that a Section 192 A ppeal involved a price control
matter resulted in the application of a lower standard of review than in an appeal
not involving a price control matter. The difference between issues involving
price control matters, and issues not involving price control matters, lies not in

the standard of review, but in the persons conducting it.

Unless the Commission’s decision would, on an application of the principles

applicable to an application for judicial review, fall to be set aside, the
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V.

(@)
(i)

60.

61.

62.

63.

Tribunal’s role is to decide the appeal in accordance with the Commission’s

determination.
THE PROCEDURAL HISTORY IN THE CASE OF THESE APPEALS
The Appeals
The notices of appeal

As we noted in paragraphs 1, 2 and 5(1) above, the Statement gave rise to
various Section 192 Appeals — the Appeals — brought by each of BT, EE, Three
and Vodafone in separate notices of appeal, all dated 16 May 2011.

In its notice of appeal, BT supported OFCOM’s decision to fix the maximum
permissible MTRs by reference to LRIC. BT nevertheless challenged the

Statement on the following limited grounds:

(1) OFCOM erred in fixing the glide path for the reduction of MTRs to pure
LRIC-level at four years, rather than three; and

(2) OFCOM erred in failing to make a one-off adjustment to MTRs at the
outset of the price control cycle to strip out allegedly unjustified windfall

profits made by the MCPs.

Three, like BT, supported most aspects of the Statement. Its appeal was directed
to one aspect only of OFCOM’s cost-modelling. Three submitted that OFCOM
set the maximum MTRs too high for each of the four years in the price control
period because it relied on costs associated with certain items of radio access

network equipment, which were (so it said) overstated.

In contrast to BT and Three, EE and Vodafone took issue with fundamental
aspects of the Statement. In particular, it was contended that OFCOM had erred

in the following respects:

(1) First, in adopting LRIC, rather than LRIC+, as the basis for setting MTR

price controls.
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64.

(ii)

65.

(2)

Secondly, in the nature of the model (the “2011 Model”, considered
further below) which was used by OFCOM to determine the maximum
level of charges based on a LRIC price control. In other words, it was
contended that, even if LRIC was the correct basis for the price control,
the model was inappropriate to compute what — in terms of ppm — that

ceiling should be.

This summary does not — and deliberately does not — do justice to the fullness

and detail of EE’s and Vodafone’s contentions. That, of course, is because

(these being price control matters), these were matters in the first instance for

the Commission. A sense of the fullness and detail of EE’s and Vodafone’s

contentions can be gleaned when the detail of the Commission’s own

determination of these matters is considered.

Interventions and consolidation

Following notification by the Registrar of the Appeals pursuant to rule 15 of the
Competition Appeal Tribunal Rules 2003 (S.I. No. 1372 of 2003, as amended
by S.I. No. 2068 of 2004, the “2003 Tribunal Rules”), a number of applications

for permission to intervene, pursuant to rule 16, were received:

(1)

2)

€)

4)

On 27 May 2011, Three applied for permission to intervene in the EE
Appeal in support of OFCOM;

Also on 27 May 2011, Telefonica applied for permission to intervene in
the EE and Vodafone Appeals in support of the appellants, and in the BT
and Three Appeals in support of OFCOM;

On 2 June 2011, EE applied for permission to intervene in the Vodafone
Appeal in support of Vodafone, and in the BT and Three Appeals in
support of OFCOM,;

On 3 June 2011, Vodafone applied for permission to intervene in the EE
Appeal in support of EE, and in the BT and Three Appeals in support of
OFCOM; and
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66.

(b)

67.

68.

(5) On 7June 2011, BT applied for permission to intervene in the Three
Appeal in support of Three, and in the EE and Vodafone Appeals in
support of OFCOM.

On 13 June 2011, the Chairman of the Tribunal ordered the four Appeals to be
consolidated pursuant to rule 17 of the 2003 T ribunal Rules and each of the

applications for permission to intervene was granted.
The Tribunal’s reference to the Commission

On 30 June 2011, the Tribunal determined (as was common ground) that all the
matters raised by the parties’ notices of appeal were price control matters within

the meaning of section 193 of the 2003 Act and the 2004 Tribunal Rules.

The price control matters raised by the notices of appeal were distilled into
seven “Reference Questions” for the attention of the Commission. These were

as follows:

“Question 1

Whether the charge controls imposed by paragraph 1.11.2 of, and Condition M3 in
Schedule 2 to, Annex 1 of the Decision [i.e. the Statement] have been set at levels
which are inappropriate because Ofcom erred in adopting the pure LRIC cost
standard, rather than the LRIC+ cost standard, as the basis for the charge controls (for
the reasons set out in paragraphs 41 to 154 of EE's Notice of Appeal (Ground 1), and
paragraphs 20(A), 31 to 57 and 63 to 74 of Vodafone’s Notice of Appeal).

Question 2

Whether the charge controls imposed by paragraph 1.11.2 of, and Condition M3 in
Schedule 2 to, Annex 1 of the Decision have been set at levels which are
inappropriate because Ofcom erred in determining the level of the charge control
based on pure LRIC (for the reasons set out in paragraphs 155 to 237 of EE's Notice
of Appeal (Ground 2), and paragraphs 20B and 75 to 82 of Vodafone’s Notice of
Appeal).

Question 3

Whether Ofcom erred in determining the level of mobile termination charges that
would reflect the adoption of the LRIC+ cost standard (for the reasons set out in
paragraphs 238 to 240 of EE’s Notice of Appeal (Ground 3), and paragraphs 20A and
paragraphs 58 to 62 of Vodafone’s Notice of Appeal).

Question 4

Whether the charge controls imposed by paragraph 1.11.2 of, and Condition M3 in
Schedule 2 to, Annex 1 of the Decision have been set at levels which are
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69.

inappropriate because Ofcom erred in deciding to adopt a four-year transition period
over which mobile termination rates would be reduced to the level of the pure LRIC
cost standard, rather than over at hree-year period (for the reasons set out in
paragraphs 4.1 to 4.17 and 6.1 of BT’s Notice of Appeal).

Question 5

Whether the charge controls imposed by paragraph 1.11.2 of, and Condition M3 in
Schedule 2 to, Annex 1 of the Decision have been set at levels which are
inappropriate because Ofcom erred in failing to make a one-off adjustment to the rate
at the start of the control to current levels calculated in accordance with the LRIC+
cost standard (for the reasons set out in paragraphs 5.1 to 6.1 of BT’s Notice of
Appeal).

Question 6

Whether (for the reasons set out at paragraphs 5.1 to 5.19 of Three’s Notice of
Appeal) the charge controls imposed by paragraph 1.11.2 of, and Condition M3 in
Schedule 2 to, Annex 1 of the Decision have been set at levels which are
inappropriate because Ofcom erred in relying on a costs model that overstated certain
costs associated with certain radio equipment, specifically one or more of the items
encompassed within the following descriptions in Ofcom’s publicly-available costs
model:

(a) 2G cell site equipment;

(b) 2G TRXs;

(©) 2G BSCs;

(d) 3G cell site equipment; and

(e) 3G RNCs.

Question 7

Having regard to the fulfilment by the Tribunal of its duties under section 195 of the
Communications Act 2003 a nd in the event that the Competition Commission
determined that the answer to any of the above questions is yes, the Competition
Commission is to include in its determination:

(1) clear and precise guidance as to how any error found should be corrected; and

(i1) insofar as is reasonably practicable, a determination as to any consequential
adjustments to the charge controls.”

These seven Reference Questions were the price control matters referred by the
Tribunal to the Commission for determination. The Commission was directed to
determine the specified price control matters contained in this reference on or

before 9 February 2012, which was (at the request of the Commission, and as
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70.

71.

72.

73.

(i)

74.

ordered by the Tribunal) a period some two months longer than the default

period laid down in rule 5(1) of the 2004 Tribunal Rules.
The Commission’s Determination
An overview of the Determination

The Commission considered the Reference Questions in accordance with the
Commission Guidelines, which involved further hearings and submissions from

all parties.
On 9 February 2012 the Commission notified the Tribunal of its Determination.

Broadly, the Commission determined that OFCOM had erred in relation to the
matters raised in Reference Questions 3,4 and 6. The Commission concluded
that OFCOM had erred in using a four-year (rather than three-year) glide path
and in relying on ove rstated radio equipment costs in its costs model. The
Commission also found that Vodafone had identified certain errors in
OFCOM’s analysis (in the course of answering Reference Question 3), but the
Commission did not consider that these allegations had been properly pleaded.
As it was requested to doby the Tribunal’s Reference Question 7,t he
Commission set out how the charge controls should be adjusted to reflect the
errors that it identified. It dismissed the remainder of the arguments relating to

Reference Questions 1, 2 and 5, upholding OFCOM on these points.

The Determination is a long and complex document running to some 555 pages.
We briefly summarise the Commission’s determinations in relation to Reference
Questions 1 to 7 below. Naturally, we consider the Commission’s conclusions
in greater detail when considering the points raised by the EE and Vodafone JR

Grounds.
Reference Question 1
By Reference Question 1, the Tribunal directed the Commission to determine:

“Whether the charge controls imposed by paragraph 1.11.2 of, and Condition M3 in
Schedule 2t o, Annex 1 of the Decision have been set at levels which are
inappropriate because Ofcom erred in adopting the pure LRIC cost standard, rather
than the LRIC+ cost standard, as the basis for the charge controls (for the reasons set
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75.

(iii)

76.

77.

out in paragraphs 41 to 154 of EE's Notice of Appeal (Ground 1), and paragraphs
20(A), 31 to 57 and 63 to 74 of Vodafone’s Notice of Appeal).”

The Commission determined that neither EE nor Vodafone had demonstrated
that OFCOM had been wrong to adopt a LRIC cost of providing an MCT
service, taking account of OFCOM’s statutory duties and the considerations
contained in sections 3, 4, and 88 of the 2003 A ct (paragraph 2.931 of the
Determination). Nor did the Commission consider that EE or Vodafone had
demonstrated that these statutory duties and considerations would have been
better served by the setting of the price control using a LRIC+ methodology. In
particular, the Commission did not agree with EE or Vodafone that OFCOM
had erred in its assessment of the relative merits of LRIC and LRIC+ from the

standpoint of competition (paragraph 2.524 of the Determination).
Reference Question 2
By Reference Question 2 the Commission was directed to determine:

“Whether the charge controls imposed by paragraph 1.11.2 of, and Condition M3 in
Schedule 2t o, Annex 1 of the Decision have been set at levels which are
inappropriate because Ofcom erred in determining the level of the charge control
based on pure LRIC (for the reasons set out in paragraphs 155 to 237 of EE's Notice
of Appeal (Ground 2), and paragraphs 20B and 75 to 82 of Vodafone’s Notice of
Appeal).”

The Commission’s answer to Reference Question 2 found that there had been no
material errors on the part of OFCOM in its modelling of the LRIC of providing
MCT services using the 2011 Model. Paragraphs 3.4 to 3.18 of the
Determination summarise OFCOM’s description of its MCT costs model and
how it arrived at the costs avoided by a hypothetical average efficient operator
in the UK of not providing off-net voice call termination whilst still providing
all other services. The Commission considered a series of specific, pleaded,
allegations by V odafone and EE of errors in relation to the calculation of the
LRIC of the MCT service. The alleged deficiencies in the MCT cost model were
numerous and wide-ranging and included, for example, that the coverage

network in the model was too large, the mark-up of LRIC+ over LRIC was
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(iv)

78.

79.

(v)

80.

implausible and that the weighted average cost of capital was too low. The
Commission was not persuaded by EE’s or Vodafone’s arguments that
OFCOM'’s cost model contained a number of flaws that undermined its ability
to produce reliable estimates of LRIC. Further, the Commission did not consider
that the specific adjustments to OFCOM’s model suggested by EE or Vodafone
would have produced a more robust estimate of LRIC (paragraph 3.986 of the

Determination).
Reference Question 3
By Reference Question 3, the Commission was directed to determine:

“Whether Ofcom erred in determining the level of mobile termination charges that
would reflect the adoption of the LRIC+ cost standard (for the reasons set out in
paragraphs 238 to 240 of EE’s Notice of Appeal (Ground 3), and paragraphs 20A and
paragraphs 58 to 62 of Vodafone’s Notice of Appeal).”

In the Statement, OFCOM compared MTRs calculated on the basis of LRIC and
LRIC+, and considered the likely incremental effect, so far as p ossible, of
shifting from LRIC+ to LRIC in setting MTRs. Subject to the Commission’s
reservations about Vodafone’s pleaded case, summarised at paragraphs 91 to 96
below, it upheld Vodafone’s challenge that OFCOM had erred by understating
the proportion of data traffic that occurred at the weekend (the busy day/week
split), in its modelling of the historic data card market shares and in its
modelling of the 2G/3G MSC cost driver (paragraph 4.372 of the
Determination). The Commission did not consider that EE had demonstrated
that OFCOM erred in its assumptions on the cost recovery from data services

(paragraph 4.397 of the Determination).
Reference Question 4
By Question 4 the Commission was directed to determine:

“Whether the charge controls imposed by paragraph 1.11.2 of, and Condition M3 in
Schedule 2 to, Annex 1 of the Decision have been set at levels which are
inappropriate because Ofcom erred in deciding to adopt a four-year transition period
over which mobile termination rates would be reduced to the level of the pure LRIC
cost standard, rather than over at hree-year period (for the reasons set out in
paragraphs 4.1 to 4.17 and 6.1 of BT’s Notice of Appeal).”
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81.

(vi)

82.

83.

Thus, Reference Question 4 concerned OFCOM’s chosen four-year glide path
over which mobile termination rates would be reduced to the level of the LRIC
cost standard. The Commission accepted that regulatory judgement was
involved in OFCOM’s decision on the length of the glide path, but that it could
be challenged on gr ounds of lack of reasoning or that its judgement was
manifestly unsound (paragraph 5.48 of the Determination). As OFCOM adopted
a LRIC standard and recognised, in principle, that it should align prices with
LRIC as quickly as it reasonably could, the Commission considered that
OFCOM needed good reasons to adopt the longer glide path. The Commission
determined that the reasons put forward by OFCOM preferring a four year glide
path — including, for example, the reduction in MTRs was large compared with
the then current MTRs with knock-on effects for the MCPs’ revenue — were not
convincing. The Commission noted that while both a three-year and a four-year
glide path would miss the target date of the Recommendation (that MTRs
should be reduced to the level of LRIC by 31 December 2012), the target date
was a relevant factor that favoured the adoption of a shorter, three-year glide
path, which mean MTRs at LRIC level would be reached by 1 A pril 2013
(paragraph 5.73 of the Determination).

Reference Question 5
By Reference Question 5, the Commission was directed to determine:

“Whether the charge controls imposed by paragraph 1.11.2 of, and Condition M3 in
Schedule 2 to, Annex 1 of the Decision have been set at levels which are
inappropriate because Ofcom erred in failing to make a one-off adjustment to the rate
at the start of the control to current levels calculated in accordance with the LRIC+
cost standard (for the reasons set out in paragraphs 5.1 to 6.1 of BT’s Notice of
Appeal).”

The Commission was not persuaded by BT that OFCOM had erred in failing to
make a one-off adjustment to the rate at the start of the price control (in April
2011) to current levels calculated in accordance with the LRIC+ cost standard.
The Commission found that the considerations relevant to answering Question 5

were similar to those to answering Question 4. In both cases the Commission
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(vii)

84.

85.

found that there were good arguments for more rapid adjustment (a shorter glide
path with lower MTRs in each intermediate year) to achieve the goal of
reaching the “desirable” level of LRIC sooner. Nevertheless, the Commission
considered that “Ofcom’s arguments about the difficulties in adjusting prices in
the first year have some force, especially given that the new price control came
into effect 17 days after the publication of the Statement” (paragraph 5.104).
That being so, the MCPs could not reasonably have anticipated a one-off
starting adjustment based on OFCOM’s usual practice and the arguments put
forward during the consultation process. The Commission’s overall conclusion
was that BT had not provided any valid additional reason in favour of a one-off

adjustment to lower MTRs in the first year (paragraph 5.105).
Reference Question 6
By Reference Question 6 the Tribunal directed the Commission to determine:

“Whether (for the reasons set out at paragraphs 5.1 to 5.19 of Three’s Notice of
Appeal) the charge controls imposed by paragraph 1.11.2 of, and Condition M3 in
Schedule 2t o, Annex 1 of the Decision have been set at levels which are
inappropriate because Ofcom erred in relying on a costs model that overstated certain
costs associated with certain radio equipment, specifically one or more of the items
encompassed within the following descriptions in Ofcom’s publicly-available costs
model:

(a) 2G cell site equipment;

(b) 2G TRXs;

(©) 2G BSCs;

(d) 3G cell site equipment; and

(¢)  3GRNCs.”

The Commission determined that OFCOM had erred in relying on a costs model
that overstated certain costs associated with certain radio equipment specifically
with the items described in OFCOM’s cost model (listed above) (paragraph
6.139 of the Determination). In particular, the Commission concluded that
OFCOM should not have relied upon the figures it used. The Commission found
that, onthe balance of probabilities, OFCOM’s costs model overstated the

contested radio equipment costs. The Commission was satisfied that the errors
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that it had found did not fall within the margin of OFCOM’s regulatory

discretion.

(viii) Reference Question 7

86.

87.

88.

By Reference Question 7 the Commission was directed to determine:

“Having regard to the fulfilment by the Tribunal of its duties under section 195 of the
Communications Act 2003 a nd in the event that the Competition Commission
determined that the answer to any of the above questions is yes, the Competition
Commission is to include in its determination:

(1) clear and precise guidance as to how any error found should be corrected; and

(ii) insofar as is reasonably practicable, a determination as to any consequential
adjustments to the charge controls.”

The Commission provided guidance on how each of the errors it had identified
in determining Reference Questions 3, 4 and 6 should be corrected and what, if

any, adjustments should be made to the level of the price controls.

The Commission did not consider that it was necessary to adjust the price
controls in order to remedy the errors identified by its determination of Question
3 for two reasons. First, it had not been demonstrated to the Commission’s
satisfaction that OFCOM should have set the price control on a LRIC+ basis
(paragraph 7.360 of the Determination). Secondly, the Commission did not
consider that Vodafone had pleaded the relevant errors identified in Reference
Question 3 (paragraph 7.361 of the Determination). If the Tribunal were to
conclude that the errors were properly pleaded in relation to the calculation of

LRIC, however, the Commission believed in any event that:

(1) “the 2G/3G MSC cost driver error was corrected in full in Ofcom’s
revised decision of 25 October 20117 (paragraph 7.96 of the

Determination);

(2) “the remaining Reference Question 3 errors (before calibration) should be
corrected as set out in Ofcom’s proposal of 5 January 2011” (paragraph

7.100 of the Determination); and
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(3) “recalibration for the remaining Reference Question 3 errors should be
performed as set out by Ofcom in its letter of 5 January 2012” (paragraph
7.116 of the Determination).

The Commission decided that the errors found in its determination of Question
4 should be remedied by moving the MTRs to the three-year glide path which
OFCOM would have adopted in its Statement had it not made the relevant
errors (paragraph 7.159 of the Determination). As a practical matter, the
Commission considered that this error should be rectified by moving onto a
glide path that moved from the level of MTRs at 31 March 2011, under the
expired pricing conditions, to reach the level of LRIC for 2013/14 on 1 A pril
2013 by way of three reductions of equal percentage size, on the first of April of
each year. The MTRs would, however, continue on their current glide path set
by OFCOM until the corrected glide path was implemented by O FCOM
pursuant to a direction of the Tribunal given under section 195(4) of the 2003
Act. That being so, on1 A pril 2012 the MTRs were reduced to the level

envisaged by the Statement for the second year of the price controls.

Finally, in relation to the correction of the errors ith ad identified in its
determination of Question 6, the Commission decided that a revised cost model
(submitted by OFCOM) should be used for capital expenditure (“capex”) and
operating expenditure (“opex”) in order to calculate LRIC (paragraphs 7.349,
7.371 and 7.372 of the Determination). If the Tribunal were to find that
Vodafone has properly pleaded the errors which the Commission had identified
in determining Question 3, the Commission pointed out that the correction of
the Question 3 errors was interrelated with the correction of the Question 6
errors (as the recalibration adjustments for capex for Question 3 impacts on the

recalibration of capex in Question 6).
Pleadings points in relation to Reference Questions 3 and 2

Vodafone’s challenges in relation to Reference Questions 3 and 2 (and it is
appropriate to consider these questions in this order) gave rise to two questions

of pleading.
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First, Three submitted that Vodafone should not be entitled to rely on certain
arguments relating to alleged errors in OFCOM’s LRIC+ model, since the
points were raised only in a witness statement on behalf of Vodafone, and not in
Vodafone’s notice of appeal. These points, if Vodafone was to be permitted to

raise them, went to Question 3.

The Commission determined that, whilst it was neither necessary nor desirable
for Vodafone to replicate in its pleading what was said in witness statements,
Vodafone had failed to refer expressly to certain alleged deficiencies in
OFCOM’s model in its notice of appeal. This failure meant that it was not
possible to determine all the errors alleged in relation to the LRIC+ model from

the notice of appeal alone.

Nevertheless, the Commission decided that it should determine these matters
since, if the Tribunal were to take a different view, it would be undesirable for
the Tribunal to have to refer Reference Question 3 back to the Commission (see

paragraphs 1.42 to 1.61 of the Determination).

Secondly, even if Vodafone could rely on the unpleaded allegations in relation
to the LRIC+ model, and they were held to be well-founded, it was argued that
those allegations formed no basis for making adjustments to OFCOM’s pure
LRIC model. The Commission agreed. It held that alleged errors in relation to
the busy day/week split and historic datacard market share were raised (and then
only in aw itness statement) in relation to Reference Question 3 alone.
Reference Question 3 raised no issues with OFCOM’s pure LRIC model and it
was undesirable to read these allegations across into Question 2, when they

were already inadequately pleaded in relation to Question 3.

However, for the same reasons, the Commission decided to address these points
in its Determination, effectively de bene esse (see paragraphs 1.42 and 1.62 to
1.74 of the Determination).

The conduct of the Appeals after the Determination

The day after the Determination was published (10 February 2012), the Tribunal

heard argument in relation to the need for expedition of the future progress of
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this matter. In particular, the Tribunal considered whether it might be possible to
dispose of the Appeals prior to the beginning of the second year of price control

on 1 April 2012.

In the interests of fairness and consistency, and taking due account of the length
and complexity of the Commission’s Determination, the Tribunal ultimately did
not consider that such expedition was either appropriate or practical. To secure
the just and expeditious conduct of the Appeals, however, the Tribunal ordered
the parties to indicate whether they intended to raise any challenges to the

Determination under section 193(7) of the 2003 Act by 21 February 2012.

Vodafone and EE subsequently notified the Tribunal that they wished to
challenge aspects of the Determination. BT, Three and OFCOM provided no

such indication.

A further case management conference took place on 24 February, following
which the Tribunal made an order, amending the one made on 10 F ebruary
2012, for filing and serving of submissions prior to a hearing of those

challenges.

Pursuant to this order, on 7 M arch 2012, EE and Vodafone submitted their JR
Grounds under section 193(7) of the 2003 Act, stating the basis for contending
that the Determination would, either in whole or in part, fall to be set aside on a

judicial review application.

The section 193(7) challenges of EE and Vodafone were heard between 3 to 5
April 2012.

We draw attention to the extremely tight timetable under which the parties and
the Tribunal have sought to deal with the disposal of these Appeals because
important issues arise from the fact that by the time the price control matters
were determined by the Commission, nearly a quarter of the period covered by

the price control had elapsed. Three particular issues should be noted.

(1) First, and most importantly, there is the consumer detriment that arises

from the fact that MTRs have been, and are currently, subject to price
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control, which the Commission has determined is based on errors made by
OFCOM. In short, every day’s delay in this process reduces the period

over which the corrected price controls can operate.

(2) Secondly, the need for speed is underlined by the fact that the Tribunal
can only direct OFCOM to adopt a corrected price control for the future.
It cannot retrospectively correct for the effect of those errors: Vodafone
Ltd v British Telecommunications plc [2010] EWCA Civ 391 at
paragraphs [34]-[46]. In this case, that means that OFCOM can only be
directed to adopt a corrected price control for the remaining two years of
the price control period and that, taking account of the Commission’s
determination of Reference Question 4 concerning the length of the glide
path (unless the Determination on this point would fall to be set aside),
LRIC-level MTRs are to be achieved by the time the next price comes into
effect on 1 April 2013.

(3) Thirdly, the time taken in disposing of the Appeals may have significant
consequences for the parties, particularly given the size of the financial

sums in issue.

Taking all of these considerations into account, as well as the overriding
objective in rule 19 of the 2003 Tribunal Rules, the Tribunal has sought to use
its case management powers to deal with cases as expeditiously as practicable,
including to produce this judgment without delay. The Tribunal is very grateful
to the parties’ legal teams for their very full and helpful, written and oral

submissions, all produced within the exacting timetable mentioned above.

THE SECTION 193(7) CHALLENGES TO THE COMMISSION’S
DETERMINATION

According to section 193(6) of the 2003 A ct, where (as here) a price control
matter arising in an appeal is required to be referred to the Commission under
section 193(1), the Tribunal, in deciding the appeal on the merits, must decide

that matter in accordance with the determination of that Commission.

34



106.

107.

108.

109.

The Determination must be the Tribunal’s “on the merits” determination unless
the Tribunal decides, applying the principles applicable on an application for
judicial review, that the Determination would fall to be set aside: section 193(7)

of the 2003 Act.

Only EE and Vodafone have sought to contend before us that the Determination
falls to be set aside on this basis. The other parties before us — BT, Three,
OFCOM and, of course, the Commission — all contended that the Determination
would not be set aside and that it, therefore, bound the Tribunal pursuant to

section 193(6).

Although EE and Vodafone advanced distinct grounds, they each supported and
adopted the other’s, and helpfully ensured that their submissions were not
duplicated. We are extremely grateful to Mr Turner Q.C. (leading counsel for
EE) and Mrs McKnight (solicitor advocate for Vodafone) for the trouble they
took in this regard. We are equally grateful to Mr Bowsher Q.C. (leading
counsel for the Commission), Mr Kennelly (counsel for Three), Mr Palmer
(counsel for BT) and Mr Holmes (counsel for OFCOM) for the manner in which
the responses to EE’s and Vodafone’s submissions were co-ordinated so as to

avoid duplication whilst ensuring that the essential points were covered.

Here we set out the various grounds of review advanced by EE and Vodafone in
their respective JR Grounds. The JR Grounds are set out below in the order in
which the Tribunal has found it most convenient to deal with the points raised
by EE and Vodafone. This is also the order in which these points are then

addressed in this judgment:

(1) EE Ground 1: That the Commission had — in respect of Reference
Question 1 — misdirected itself asto how to proceed in circumstances
where OFCOM’s own reasoning and evidence had been “demolished in
respect of a key part of its analysis in the Statement” (to quote from
paragraph 37(a) of EE’s JR Grounds). As a result, the Commission was
“faced with an absence of satisfactory evidence” needed to resolve the
question of whether LRIC or LRIC+ was the appropriate cost standard.

Specifically, the Commission needed — and did not have — a robust survey
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in relation to likely consumer responses to price increases. Instead of
recognising this evidential gap, and dealing with it properly, the
Commission simply determined Reference Question 1 without this
evidence. In doing so, the Commission failed properly to determine the
reference question on the merits. The Commission wrongly decided the
reference question in OFCOM’s favour by de fault, on the basis that EE
had failed to demonstrate that LRIC was the inappropriate cost standard.
The Commission had, accordingly, misdirected itself asto the correct

legal test when discharging its functions.

Vodafone Ground A: that, in determining Reference Question 1,t he
Commission had acted irrationally and/or failed to put itself in a position
to deal properly with the merits of Vodafone’s appeal by failing to resolve
any uncertainties it had as to the operation of Vodafone’s simulation
model (Vodafone’s JR Grounds, paragraph 6). Although Vodafone’s
notice of appeal summarised the assumptions used in Vodafone’s
simulation model and the findings of that model, and although a copy of
that model was subsequently provided to the Commission, the
Commission did not follow up with any questions about the model, nor
did it take up Vodafone’s offer of a meeting (Vodafone’s JR Grounds,
paragraph 15). Vodafone’s simulation model was the only empirical
evidence available to the Commission, which sought to quantify the
impact, from a competition perspective, of reducing MTRs to LRIC in
terms of consumer welfare in the UK and, as such, should have been a
critical part of the Commission’s analysis (Vodafone’s JR Grounds,
paragraph 23). The Commission erred in rejecting, or placing little weight
on, Vodafone’s simulation model on the ground that the Commission did
not have sufficient understanding of the model to make an independent
assessment of the results (Vodafone’s JR Grounds, paragraph 24). This
amounted to a reviewable error on the part of the Commission, in that it
failed to place itself in a position to deal properly with the merits of

Vodafone’s arguments (Vodafone’s JR Grounds, paragraph 25).
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EE Ground 2: that the Commission, in determining Reference Question 1,
had regard to a matter that was outside the scope of the appeals and in any

event entirely unsubstantiated (EE’s JR Grounds, paragraph 92).

EE Ground 3: that the Commission had, in determining Reference
Question 1, reached a conclusion onan issue which was internally
inconsistent and unsupported by any evidence (EE’s JR Grounds,

paragraph 100).

EE Ground 4: that the Commission had, in determining Reference
Question 4, failed to put itself in a position to resolve the question on its
merits. The Commission’s approach to the glide path failed to take into
account “the crucial consideration, namely the potential adverse effects on
mobile customers of the larger and earlier prices that would arise as a
result of reducing MTRs more quickly” (EE’s JR Grounds, paragraph
117).

Vodafone Ground B: that, in determining Reference Question 2,t he
Commission had made a reviewable error in rejecting Vodafone’s grounds
of appeal on the basis that Vodafone had not shown that OFCOM had
erred in respect of any particular aspect of the specification of the ex-
MCT network in OFCOM’s network costing model (Vodafone’s JR
Grounds, paragraph 31). Essentially, the model used by OFCOM was,
according to Vodafone, insufficiently accurate for the ascertainment of a
LRIC based price control of the MCT service (Vodafone’s JR Grounds,
paragraphs 47 and 48). According to Vodafone, additional work was
essential to render the model fit for purpose (Vodafone’s JR Grounds,
paragraph 48.2), and the Commission was wrong to find that the model
should stand unless Vodafone had demonstrated that OFCOM had erred in
the specification of the ex-MCT network (Vodafone’s JR Grounds,
paragraph 56). Moreover, the Commission’s reasoning was internally
inconsistent, containing errors of logic amounting to irrationality
(Vodafone’s JR Grounds, paragraph 57) and failed to give adequate

reasons for its conclusions (Vodafone’s JR Grounds, paragraph 58).
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(7) EE Ground 5: that the Commission, when determining Reference
Question 2, relating to whether OFCOM had correctly modelled the level
of pure LRIC, made reviewable errors in that it had failed to deal properly
with the real risk that OFCOM’s modelling of LRIC understated certain
avoidable costs (EE’s JR Grounds, paragraph 122). Instead of remitting
the matter to OFCOM, the Commission answered the reference question
in the way it did, on the grounds that it would be disproportionate to remit
the matter to OFCOM because correcting the error would only increase

the value of LRIC by a few per cent. (EE’s JR Grounds, paragraph 123).

(8) Vodafone Ground C: in the Determination, the Commission found that
OFCOM had made a number of specific errors of assessment in relation to
its model. Although the Commission provided — in answer to Reference
Question 7 — guidance as to how these errors should be corrected, it in fact
declined to accept Vodafone’s contentions, on the grounds that they had
been insufficiently pleaded. Vodafone contended that, in this, the
Commission erred (Vodafone’s JR Grounds, paragraphs 102ff),
alternatively that Vodafone should be given permission to amend its

notice of appeal (Vodafone’s JR Grounds, paragraphs 125ff).

GENERAL POINTS RELATING TO THE TRIBUNAL’S SECTION
193(7) REVIEW

110. Before dealing with the specific JR Grounds relied upon by EE and Vodafone in

()

111.

turn (see section VIII onward), this Section discusses some preliminary points.
Section 193(7) imposes a test of deemed judicial review

Self-evidently, this is not — in terms of procedure — a judicial review. Rather,

section 193(7) defines the standard of review that the Tribunal must apply to

determinations of the Commission by reference to the standards that would

pertain on an application for judicial review.
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A three level process or a two level process?

Before us, Mr Bowsher for the Commission suggested that the process laid
down in section 193 of the 2003 Act created a “three level process” so that the
Tribunal would be applying a “third level of review” (see Transcript of the
Hearing, Day 2, page 27). Although it is easy to see why this might be said, it is

very important to be clear exactly how the section 193 process operates.

Section 192 Appeals from a decision of OFCOM lie to the Tribunal, not to the
Commission (see paragraphs 44 to 46 above and section 192(2) of the 2003
Act). It is the Tribunal which then refers price control matters to the
Commission and subsequently receives the Commission’s determination of

those matters (see paragraphs 47 to 54 above and section 193 of the 2003 Act).

Although it is right to say that the Commission’s determinations of price control
matters bind the Tribunal in the manner prescribed by section 193(6), it is
absolutely clear from the 2003 A ct that — even in the case of price control
matters — it is the Tribunal, and not the Commission, that decides the appeal.
Thus, section 195(2) provides that “[t]he Tribunal shall decide the appeal on the
merits and by reference to the grounds of appeal set out in the notice of appeal”,
whilst section 193(6) provides that “[w]here a price control matter arising in an
appeal is required to be referred to the Competition Commission under this

section, the Tribunal, in deciding the appeal on the merits under section 195,

must decide that matter in accordance with the determination of that

Commission” (emphasis supplied).

The matter can be tested in the following way: suppose an appeal from a
decision of OFCOM that does not raise price control matters. In such an appeal,
the Commission does not even feature, and it is the Tribunal alone that

determines the appeal.

Essentially, therefore, a Section 192 Appeal is always to the Tribunal, but (in
the case of price control matters) the Tribunal’s competence and jurisdiction is
split between itself and the Commission, with the Commission determining
price control matters “on the merits” (see paragraphs 58 to 59 above) and the

Tribunal reviewing that determination applying the principles applicable on an
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application for judicial review (see paragraphs 56 to 57 above). The point is

clearly made in paragraph 2.38 of the Tribunal’s “Guide to Proceedings”:

“If an appeal raises a price control matter as specified in the Tribunal’s Rules (see
Rule 3 of the 2004 Rules), the Tribunal must, before reaching its decision, refer the
matter to the [Commission] for determination in accordance with the Tribunal’s Rules
and any direction of the Tribunal (section 193). Subject to the Tribunal’s direction,
the [Commission] shall then determine the price control matter within four months
(Rule 5 of the 2004 Rules). In its final decision the Tribunal must follow the
[Commission’s] determination concerning the price control matter unless that
determination would fall to be set aside applying the principles applicable on a claim
for judicial review (section 193(7)).” (Emphasis supplied.)

The Tribunal’s review is of the Commission’s determination

Although the provisions of the 2003 A ct are clear, it is nevertheless worth
emphasizing that the Tribunal’s role — in the case of a Section 192 Appeal
raising price control matters — is to review the determination of the

Commission, not the decision of OFCOM.

Essentially, there are three layers of consideration in respect of any price control
matter, but that is not the same as the Tribunal applying a “third level of

review’’:

(1) First, there is the decision of OFCOM itself. Here, it is obvious that
OFCOM is acting as an administrative decision-maker, subject not only to
all the obligations that such decision-makers are usually under as regards
its decision-making process, but also the specific obligations laid upon it

by the 2003 Act.

(2) Secondly, albeit that it receives its directions from the Tribunal, usually in
form of reference questions, there is the review of OFCOM’s decision by
the Commission, which is (as we have noted — see paragraphs 58 to 59
above) on the merits. The position of the Commission, under section 193

of the 2003 Act, is somewhat unusual:

(1) Clearly, the Commission is an administrative, and not a judicial,

body.
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However, its role under section 193 is not to exercise an original or
an investigative jurisdiction. That is OFCOM’s role. The
Commission’s role is to determine, on the merits, the reference
questions remitted to it. These reference questions arise out of the
notices of appeal made in respect of OFCOM’s decision. Thus,
albeit in a somewhat indirect way, the Commission is reviewing on
the merits the decision of another administrative body. In short, the

Commission is acting as an administrative appeal body.

That is very clearly demonstrated by the fact that, whereas in
relation to some of its functions, the Commission does have
investigative powers, that is not the case when the Commission is
determining price control matters. Thus, in the case (for example)
of merger investigations, the Commission is given statutory powers
of investigation: see sections 38 and 109 of the Enterprise Act
2002. The Commission has no s uch powers when determining
price control matters under section 192 of the 2003 Act. By
contrast, OFCOM does have power to require information to be

produced: see sections 135 and 191 of the 2003 Act.”

Thirdly, and finally, there is the Tribunal’s review of the Commission’s

decision, on the limited basis laid down in sections 193 of the 2003 Act.

Under these provisions, the Tribunal is not concerned with the correctness

of OFCOM’s decision, but with the lawfulness (if that term can be used to

describe the various heads of judicial review) of the Commission’s review

of that decision.

Standard of review

119. The regime under sections 193(6) and (7) is extremely clear. Unless the

Commission’s decision would fall to be set aside ona judicial review, the

Tribunal is bound to follow the Commission’s determination. Parliament has

* Which section applies depends upon the function OFCOM is exercising. Thus, section 135 would be
the relevant provision where OFCOM is considering the imposition of an SMP condition, whereas
section 191 would be the relevant provision where OFCOM is resolving a dispute pursuant to the
dispute resolution procedure contained in sections 185ff of the 2003 Act.
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thus given a special weight to such determinations, which the Tribunal must be
careful to respect. The Tribunal must, obviously, provide a full and rigorous

judicial review of the Commission’s determination, but it would be wrong for

the Tribunal to substitute its “on the merits” view for that of the Commission:

that would be to subvert the regime laid down by the 2003 Act.
“European” versus “English” grounds of judicial review
An articulation of the issues

One of the points that was debated before us was whether the “review” under
section 193(7) should be to “European” or to “English” standards. Although EE
and Vodafone contended for a “European” standard of review, and the
Commission contended for an “English” standard of review, in the oral
submissions before us, a number of parties suggested that there was actually
very little difference between these two standards, at least in the circumstances

of this case.

These parties’ contentions appeared to draw a great deal from the Tribunal’s
decision in Hutchison 3G (UK) Limited v Office of Communications [2009]
CAT 11. In that case, the Tribunal considered the judicial review standard in

precisely these circumstances:

“21. It is firmly established that although this Tribunal is itself a specialist body,
the judicial review principles which it must apply under section 193(7) of the
2003 Act are precisely the same as would be applied by an ordinary court: see
Office of Fair Trading & Ors v IBA Health Ltd [2004] EWCA Civ 142 and
British Sky Broadcasting Group plc v Competition Commission & Anor
[2008] CAT 25 ( both of which cases concerned section 120(4) of the
Enterprise Act 2002 which also refers to applying judicial review principles).
We regard this case law as particularly pertinent here where the procedure
prescribed by the 2003 Act is unusual in splitting the appellate function
between two bodies; the [Commission] and the Tribunal.

22. In their submissions on the intensity of the Tribunal’s review, the
[Commission] and [Three] relied on the case law which emphasises that the
court should be slow to interfere with the decisions of a regulatory body to
which Parliament has entrusted decision-making powers, particularly as
regards the “educated prophesies and predictions for the future” made by that
regulator: see R v Director General of Telecommunications ex parte Cellcom
[1999] ECC 314 and R v Securities and Futures Authority ex parte Panton
(20 June 1994, unreported).
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The three Interveners countered with the citation of cases which point to a
more intense level of scrutiny. Mr Turner QC on behalf of T-Mobile also
relied on the often cited decision of Laws J (as he then was) in R v MAFF ex
parte First City Trading [1997] 1 CMLR 250. Mr Turner argued that the
domestic provisions that the Tribunal is considering in this case derive from
the Common Regulatory Framework (“CRF”) so that the “tighter” European
model of judicial review propounded by Laws Jap plies. We are not
convinced either that the “tighter” test is engaged here or that in the
circumstances of this case, the European model calls for any greater degree of
scrutiny than would apply under domestic law...”

122. It is very tempting, in this case, to follow the same course, and to suggest that

there is — in the circumstances of this case — very little practical difference

between these two models of review. However, we do not consider that this

course is open to us in the light of Vodafone’s submissions in respect of its JR

Grounds. As to this:

(1)

Vodafone clearly attached importance to the “proportionality” head of

review, and to the fact that this head of review was potentially more

stringent than the “English” standard of review. This is clearly conveyed

in a letter written by Vodafone’s solicitors dated 26 April 2012 (but the

same point permeated Mrs McKnight’s submissions to us):

“8.

...Iit is clear that, at the least, the [Commission’s] determination would
fall to be set aside if its reasons were Wednesbury unreasonable:
reasons which are Wednesbury unreasonable cannot provide a proper
basis for a conclusion. However, a further question arises as to
whether, in the present context, the Tribunal should apply a more
intensive review of the [Commission’s] reasons than the Wednesbury
standard (and, potentially, a full merits review), so that the
[Commission’s] determination would fall to be set aside as
insufficiently justified, even if its shortcomings did not amount to
Wednesbury irrationality...

Vodafone submits that, in the present case, the Tribunal should, so
far as the issue arises at all..., apply a relatively intense scrutiny of the
[Commission’s] determination that Ofcom’s decision was
proportionate...”

In short, although Vodafone contended that its JR Grounds ought to

succeed on the basis of the rationality test first articulated in Associated
Provincial Picture Houses Ltd v Wednesbury Corporation [1947] EWCA

Civ 1, it was also Vodafone’s contention that, even if the Determination
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passed the Wednesbury rationality test, it in any event failed the higher

“European” proportionality ground of review.

(2) Accordingly, in order to deal properly with Vodafone’s submissions, it is
necessary to reach a view asto whether “proportionality” is a head of

review in this case.
Two questions therefore arise:

(1) first, is the standard of review required by the Tribunal under section

193(7) of the 2003 Act at the “English” or the “European” standard; and

(2) secondly, if the standard of review is at the “English” standard, does that

standard include “proportionality” as a head of review?
We consider these two points in turn below.
The standard of review

Sections 192 to 195 of the 2003 Act implement a directive (specifically, parts of
the Framework Directive). A directive is binding as to the result to be achieved,
but leaves to the national authorities the choice of form and methods (Article
288 of the Treaty). Since the term “review” is otherwise undefined in the
Framework Directive, it seems to us that the intention (subject always to the
principle of effectiveness) is that the standard of review is governed by national,
and not Community, law and that the phrase “applying the principles applicable
on an application for judicial review” in section 193(7) is a reference to the

principles that an English court would apply in an ordinary judicial review.

That conclusion is plainly supported by the opening words of Article 4(1) of the

Framework Directive:

“Member States shall ensure that effective mechanisms exist at national level...”
(emphasis supplied).
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“Proportionality” in English law?

Although there are a number of dicta of high authority either suggesting that
proportionality will (in the future) become such a head of review (e.g. Council
of Civil Services Unions v Minister for the Civil Service [1985] 1 AC 374 at
410; R v Secretary of State for the Home Department, ex parte Brind [1991] 1
AC 696 at 750) or that the Wednesbury rationality test has developed into
something akin to proportionality (e.g. R (Alconbury Developments Limited) v
Secretary of State for the Environment, Transport and the Regions [2001]
UKHL 23,[2003] 2 AC 295 at paragraphs [51] and [169]), it is not possible to
conclude that English law presently recognises proportionality as a distinct and
generally-applicable head of judicial review (Somerville v Scottish Ministers
[2007] UKHL 44,[2007] 1 WLR 2734 at paragraphs [55] and [56]). As yet,
there is no authoritative statement that, as a general proposition, English law has

adopted proportionality as an independent ground of review.

Absent two important exceptions, we do not therefore consider that it is possible
to say, as matters stand at the moment, that proportionality is an independent

ground of review under English law for the purposes of section 193(7) of the

2003 Act.
The two exceptions are as follows:

(1) The proportionality ground of review does operate where there are
derogations from EU and Human Rights Act rights (e.g. R v Secretary of
State for Health, ex parte Eastside Cheese [1999] 3 CMLR 123; Interbrew
v Competition Commission [2001] EWHC 367; R (Association of British
Civilian Internees — Far Eastern Region) v Secretary of State for Defence
[2003] 1 QB 1397 at paragraphs [32] to [37]; R (Sinclair Collis Limited) v
Secretary of State for Health [2011] EWCA Civ 437, [2012] 2 WLR 304;
BAA Limited v Competition Commission [2012] CAT 3 at paragraph
[20(2)].

(2) Equally, the proportionality ground of review operates when “built into”

the legislation pursuant to which a power is exercised (Somerville v

45



Scottish Ministers [2007] UKHL 44, [2007] 1 WLR 2734 at paragraph
[147]).

We consider, first, whether a proportionality ground of review has been “built
into” section 193(7); and, secondly, whether this is a case where there is a

derogation from an EU or a Human Rights Act right.

Proportionality “built in”

130.

131.

In the present case, OFCOM’s ability to impose SMP conditions derives from
an enactment intended to implement the CRF (i.e. the 2003 Act), which
expressly renders OFCOM’s power to impose SMP conditions subject to a
proportionality requirement. Section 47(2)(c) of the 2003 Act provides that
OFCOM must not set an SMP condition unless that condition is “proportionate
to what the condition or modification is intended to achieve”. Equally, section
3(3)(a) of the 2003 A ct obliges OFCOM to have regard, in all cases, to “the

principles under which regulatory activities should be...proportionate...”.

These are duties that the 2003 A ct imposes upon O FCOM. They are not
imposed, directly at least, on e ither the Commission or the Tribunal. Self-
evidently, when reviewing a decision of OFCOM, both the Commission and the
Tribunal will have to have regard to the fact that OFCOM is subject to these
(and many other) duties. But that is not the same thing as saying that — when the
Tribunal is conducting a review under section 193(7) of the 2003 A ct —
proportionality constitutes one of the criteria by w hich the Commission’s
determination in relation to OFCOM’s decision is assessed. We do not consider
this to be a case where the proportionality ground of review has been “built

into” section 193(7), which is the question before us.

Derogation from an EU or a Human Rights Act right

132.

133.

The proportionality ground of review does operate where there are derogations

from EU and Human Rights Act rights.

Article 1 of Protocol No 1 to the European Convention for the Protection of

Human Rights and Fundamental Freedoms (Treaty Series No 73 (1953) Cmd

46



8969) (which is incorporated into English law by the Human Rights Act 1998)

provides:

“Every natural or legal person is entitled to the peaceful enjoyment of his possessions.
No one shall be deprived of his possessions except in the public interest and subject
to the conditions provided for by law and by the general principles of international
law.

The preceding provisions shall not, however, in any way impair the right of a State to
enforce such laws as it deems necessary to control the use of property in accordance
with the general interest or to secure the payment of taxes or other contributions or
penalties.”

134. As is noted in paragraph 18.22 of Clayton & Tomlinson, The Law of Human

135.

136.

137.

Rights (2™ ed, 2009), “[t]he autonomous Convention concept of ‘possessions’ is
an extremely broad one covering all forms of property and extending to all
manner of things having significant economic value”. The concept of a
“possession” obviously extends to an existing chose in action: see Clayton &
Tomlinson, op Cit, paragraph 18.25, and the cases there cited. Equally, it does
not extend to what English law would term a “mere Spes” or “mere

expectancy”: see Clayton & Tomlinson, Op Cit, paragraph 18.26.

In Tre Traktorer Aktiebolag v Sweden (1989) 13 EHRR 309, the question was
whether the withdrawal of a liquor licence from a restaurant constituted a
“possession” within the sense of Article 1. The Swedish government argued that

it could not be. The European Court of Human Rights disagreed:

“53.  ...the economic interests connected with the running of [the restaurant] were
possessions...Indeed, the Court has already found that the maintenance of the
licence was one of the principal conditions for the carrying on of the
applicant company’s business , and that its withdrawal had adverse effects on
the goodwill and value of the restaurant...” (emphasis supplied).

By contrast, in R (Royden) v Wirral Metropolitan BC [2003] LGR 290, it was
held that the premium value of a hackney carriage licence, which would be

adversely affected by changes in the regulatory regime, was not a possession.

In the telecommunications industry, MCPs invest considerable sums in

telephone networks. Absent regulatory intervention, MCPs are free (as a matter
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138.

139.

140.

VIII.

()

141.

of law, not economics) to charge what they like for services provided through
such networks. SMP conditions constitute — or can constitute — a regulatory

intervention in such pricing freedom.

In British Telecommunications plc v Office of Communications [2011] CAT 5,
the Tribunal considered the nature of SMP conditions (see paragraphs [197] to
[204]. The Tribunal concluded that SMP conditions constituted a public law
instrument, which served (at least in many cases) to restrict, fetter or limit a
private law right which the party having SMP (and on whom the SMP condition
was imposed) would otherwise have. In the present case, the Statement has the
effect (amongst other things) of limiting how much the MCPs the subject of the
decision can charge for the MCT services they provide. That is a legal freedom,

conferred by English private law, which an MCP would otherwise have.

There can be few economic interests connected with the running of a business
more fundamental than the ability of that business to determine the prices at
which the goods and services it sells are offered for sale. Given that, under
English law and absent regulatory intervention, a business has pricing freedom,
we conclude that the imposition of SMP conditions placing limits upon that
freedom engages Article 1 of Protocol 1. (We consider that there is a clear
distinction between a change in regulatory regime affecting economic interests —
such as was considered in R (Royden) v Wirral Metropolitan BC [2003] LGR
290 — and a regulatory intervention in a private law right that a party would

otherwise have.)

In consequence, “proportionality” does constitute a basis for the review of the
Commission’s decision. We say nothing, at this stage, as to precisely what a

proportionality ground of review entails.
EE’S GROUND 1
Introduction

EE’s Ground 1 relates to Reference Question 1. The essence of EE’s Ground 1

is that the Commission failed to have proper regard to the fact that — on a crucial
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142.

(b)

143.

(i)

144.

145.

point — although obtainable, evidence had not been obtained byt he

Commission.

The precise nature of EE’s Ground is expanded upon in Section VIII(c) below.
However, in order to understand this point, it is first necessary to view the so-
called missing evidence within the context of the Determination itself and
examine the approach taken by the Commission. That is done in the next

section, Section VIII(b).
The approach taken by the Commission in the Determination

The Commission’s determination in the case of Reference Question 1 is
contained in Section 2 of the Determination. Essentially, the question to be
determined by the Commission was whether OFCOM had erred in using LRIC,
rather than LRIC+, as the cost standard for the price controls imposed by it.

The relevant criteria

In paragraph 2.11 of the Determination, the Commission identified the criteria

by which OFCOM had assessed its choice of cost-standard:

“Ofcom assessed the choice of cost standard against the following criteria:

° economic efficiency — both static (allocative) and dynamic;
° competitive impacts;

° distributional effects on ‘vulnerable’ consumers; and

° commercial and regulatory consequences.”

(internal footnotes omitted)

It is to be stressed that no-one suggested — whether to OFCOM, the Commission
or the Tribunal — that these criteria were inappropriate or incomplete in terms of
the factors that ought to be taken into account in assessing cost-standards.
Footnote 16 in the Determination notes that “Ofcom used these criteria in the
second consultation and, not having received any responses suggesting that

these were not the correct criteria, concluded that they were the correct criteria
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(ii)

146.

in the Statement”. As will be seen, these were the criteria also used by the

Commission in the Determination.

An overview of OFCOM’s conclusions

A summary of OFCOM’s understanding of these criteria, and the conclusions it

reached in relation to them, is set out by the Commission in paragraphs 2.12 to

2.21 of the Determination:

“Economic efficiency

Allocative efficiency

2.12

2.13

Ofcom said that allocative (or static) efficiency was concerned with the
allocation of existing resources given current technology and consumer
preferences. The desirable allocation of resources in an economy was
generally achieved by prices that reflected the value to society of the
resources used to supply a good or service. Ofcom stated that allocative
efficiency was maximised when there was an optimal distribution of goods
and services taking into account costs of supply and consumers’ preferences.

Ofcom concluded that allocative efficiency alone did not provide a cl ear
answer as to whether a LRIC or LRIC+ cost standard should be preferred.
Ofcom’s Statement said that it considered whether evidence on the effect on
usage, subscriptions and ownership would shift the argument one way or
another under the criterion of allocative efficiency. It concluded that a move
from LRIC+ to LRIC seemed highly unlikely to trigger a substantial
reduction in ownership and was likely to generate a limited increase in usage.

Dynamic efficiency

2.14

2.15

2.16

Ofcom said that dynamic efficiency was concerned with changes over time
that would lead to better use of resources. The promotion of dynamic
efficiency was typically concerned with the incentives to invest and innovate.

Ofcom stated that to assessthe impact on dynamic efficiency, it had to
balance the reduction in the transfer of wholesale revenues from the fixed
sector (which could reduce returns for MCPs but increase those for [fixed
communications providers]) and the asymmetric impact of high MTRs which
potentially negatively affect the profitability of MCPs with fewer subscribers.
Ofcom stated that the nature of the reduction in profits MCPs might face
from the adoption of LRIC depended largely on the extent of the waterbed
effect which allowed them to recover from the retail side of the market what
was lost from [FTM] wholesale revenues.

Ofcom concluded that, if there was an effect of lower MTRs on incentives for
the MCPs to invest, it was likely to be small.

Competitive impacts
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2.17

Ofcom considered the impact of the cost standard adopted for setting MTRs
on competition between MCPs and competition between MCPs and FCPs.
Ofcom concluded that higher MTRs under LRIC+ appeared to dampen
competition among MCPs to some degree, as ar esult of a combination of
effects and that to set MTRs at LRIC would eliminate (or very substantially
reduce) the effects. In terms of competition between fixed and mobile
networks, Ofcom concluded that there was some competitive interaction
between FCPs and MCPs and that the adoption of LRIC would reduce the
competitive impact of the difference between MTRs and FTRs.

Effects on vulnerable consumers

2.18

2.19

2.20

In addition to looking at the interests of consumers in aggregate, Ofcom also
considered whether the effect of moving to a LRIC cost standard would be
felt disproportionately by vulnerable consumers. Ofcom said that there would
be an equity concern if these vulnerable consumers were required to pay
more (as they could least afford to dos o). However, Ofcom was more
concerned about vulnerable consumers who might give up t heir mobile
phones as a result of the MCT price control decision. On this basis, Ofcom
focused its analysis on the likely extent of loss of access to mobile services
(mobile ownership) among vulnerable groups.

Ofcom considered people on low incomes and/or in lower socio-economic
groups to be the most vulnerable, as they could least afford an increase in
prices. Ofcom also considered the impact on mobile-only customers as they
received no countervailing benefit as customers of fixed services and the loss
of their only form of access to telecommunications services would have a
more significant impact on their welfare.

Ofcom concluded that reduced mobile ownership (and to alesser extent
higher mobile prices) among (mobile-only) vulnerable consumers was n ot
likely to be significant, particularly when benefits to other (fixed-only
vulnerable groups were taken into account. Ofcom did not therefore consider
equity effect to be a si gnificant factor in the choice between LRIC+ and
LRIC.

Commercial and regulatory consequences

2.21

Ofcom said that it gave less prominence to commercial and regulatory
considerations in its assessment of the choice between LRIC+ and LRIC.
Ofcom said that it did not think the commercial and regulatory consequences
would be significantly different between the LRIC+ and LRIC approaches.
However, under this heading Ofcom assessed the choice between LRIC and
LRIC+ against the criteria of:

(a) compliance with its legal duties;
(b) consistency with previous charge controls;
(©) consistency with the Ofcom position during the development of the

Recommendation; and
(d) timing of implementation (glide path).”

(internal footnotes omitted)
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147. The Commission considered OFCOM’s assessment of each of these factors,

taking into account the various submissions of the parties made in the notices of

appeal, other pleadings, and other documents submitted to it during the period

of its review of the Statement. The consideration given in the Determination to

this issue by the Commission is summarised in Section VIII(b)(iii) below.

Because of the multiple different factors considered by the Commission, it is

helpful to set them out in the form of a list or “road map” of this part of the

Determination:

Factors considered by the Commission in the
Determination when assessing choice of cost
standard (Reference Question 1)

Relevant
paragraphs in the
Determination

1. Competitive effects §§2.518 to 2.524
2. Allocative efficiency §§2.525 t0 2.823
2.1 Efficient recovery of common costs §§2.532 t0 2.580
2.2 Effects of moving from LRIC+ to LRIC | §§2.581 to 2.812
2.2.1 Effect of lower MTRs on mobile | §§2.584 to 2.662
retail prices
2.2.1.1 Strength of the waterbed §§2.592 to 2.595
effect
2.2.1.2 Evidence on likely mobile | §§2.596 to 2.608
retail price changes
2.2.1.3 Likely impact on §§2.609 to 2.638
subscription and usage
charges
2.2.1.4 EE’s evidence about its §§2.639 to 2.649
response to MTR
reductions
2.2.1.5 Handset costs (and prices) | §§2.650 to 2.656

2.2.2  Effect of lower MTRs on mobile
ownership and subscriptions

§§2.663 to 2.750

2.2.3 Effect of lower MTRs on mobile
usage

§§2.751 t0 2.765

2.2.4 Effect of lower MTRs on fixed-
line prices and usage

§§2.766 to 2.798

2.2.5 Implications of changes in
subscribers and usage for

§§2.799 to 2.812
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allocative efficiency
3. Dynamic efficiency §§2.824 to0 2.842
4. Effects on vulnerable customers §§2.843t02.919
5. Commercial and regulatory consequences §§2.920 to0 2.926
6. Overall assessment §§2.927 t0 2.931

Table 1: “Road map” of Section 2 of the Determination

The road map in Table 1 will be used to identify the topic under consideration by the
Commission in Section VIII(b)(ii1). Unless otherwise indicated references below to

“Table 1” are to the above roadmap.
(iii)  The various topics considered in Section 2 of the Determination

Competitive effects (Table 1: topic 1)

148. The Commission considered competitive effects (OFCOM’s second factor) first,
in paragraphs 2.62 to 2.524 of the Determination. It is unnecessary to consider
this aspect of the Determination in any detail here, since the Commission’s
findings were not challenged as part of EE’s JR Grounds. We will have to revert
to the Commission’s consideration of the second factor when considering

Vodafone’s Ground A.

149. The Commission concluded by agreeing with OFCOM and rejecting the
criticisms that had been made of OFCOM’s assessment of competitive impact in
the Statement (paragraphs 2.518 to 2.524 of the Determination, and in particular
paragraph 2.524):

“...we do not agree with the appellants that Ofcom erred in its assessment of the
relative merits of LRIC and LRIC+ from the standpoint of competition...”

Allocative efficiency (Table 1: topic 2)

150. Allocative efficiency (the first limb of OFCOM’s first factor) was the second
factor to be considered by the Commission, in paragraphs 2.525 to 2.823 of the

Determination. Essentially, the Commission concluded (at paragraph 2.813):
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“We agree with OFCOM’s conclusion that high-level economic theory gives no
reason to prefer LRIC+ or LRIC. We do not necessarily agree with every aspect of
Ofcom’s reasoning, but the appellants’ arguments on e conomic theory did not
demonstrate that LRIC+ was either more allocatively efficient than LRIC, or closer to
the hypothetical most efficient level than LRIC. We reach this conclusion on the basis
of the arguments and evidence considered in the sections above, which we summarize
here.”

151. Thus, the Commission agreed with OFCOM’s conclusion, but did not accept all
of the reasoning by w hich OFCOM reached that conclusion. Because this
section formed the basis of EE’s and Vodafone’s section 193(7) attack on the
Determination, it is necessary to consider the Commission’s reasoning in a little

greater detail.

152. In paragraph 2.528 of the Determination, the Commission noted that “Ofcom’s
approach in the Statement was first to look at conceptual arguments as to how
MTRs could best contribute to common cost recovery. Ofcom then went on to
consider the impacts of choosing between LRIC and LRIC+ on m obile
ownership and usage and on the fixed sector” (internal footnotes omitted). The
Commission noted that the appeals against the Statement, and its own analysis

in the Determination, followed the same broad structure, considering:
(1) first, the efficient recovery of common costs; and
(2) secondly, the effects of moving from LRIC+ to LRIC.

Efficient recovery of common costs (Table 1: topic 2.1)

153. The first of these two issues — the efficient recovery of common costs — was
considered byt he Commission in paragraphs 2.532t o 2.580 of the
Determination. The Commission concluded by a greeing with OFCOM (see
paragraph 2.580 of the Determination). The Commission’s findings ont his
point are not challenged before us, and we consider this aspect of the

Determination no further.
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Effects of moving from LRIC+ to LRIC (Table 1: topic 2.2)

154.

155.

156.

157.

The second of the two issues — the effects of moving from LRIC+ to LRIC — is
more contentious. The Commission’s consideration of the issue is at paragraphs

2.581 to 2.812 of the Determination.

As is clear from paragraph 2.582 of the Determination, this second issue itself

comprises multiple factors:

“In the Statement...Ofcom broke down the analysis and arguments into the following
subjects:

° the effect of lower MTRs on mobile retail prices;

° the effect of lower MTRs on mobile ownership and subscriptions;
° the effect of lower MTRs on mobile usage; and

° the effect of lower MTRs on fixed-line prices and usage.”

(internal footnotes omitted)

In the Determination, the Commission followed this structure (see paragraph
2.583). The effect of lower MTRs on mobile retail prices was considered in

paragraphs 2.584 to 2.662 of the Determination.

However, before going onto consider this aspect of the Determination, it is

necessary to consider the “waterbed” effect.

The “waterbed” effect

158.

159.

It might, at first, be thought that the imposition of a more stringent price control
on MCPs would be an unalloyed consumer benefit. The cost of terminating calls
would fall and so — therefore — would the overall call prices to consumers.
OFCOM estimated that the move from LRIC+ to LRIC might result in some
£200 million less revenue to all MCPs for terminating non-MTM calls in the
final year of the charge control period (see paragraph 2.585of the

Determination).

This, however, disregards what economists term a “waterbed” effect. This effect

describes how a profit-maximising firm will seek to claw back — through price
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increases elsewhere — revenues lost through (say) a forced reduction in price in
respect of one aspect of its services. (Hence “waterbed”: push prices down in
one area and price levels rise elsewhere.) Essentially, as a result of losing
revenue because of the move from LRIC+ to LRIC, MCPs would seek to claw

back that loss by charging more for other services.

Effect on mobile retail prices (Table 1, topic 2.2.1)

160. The likely effect of lower MTRs on m obile retail prices is, thus, not a

161.

straightforward matter and OFCOM’s analysis on this point was the subject of
sustained attack by the appellants in the notices of appeal. In its defence,
OFCOM grouped the appellants’ arguments under five heads (see paragraph
2.590 of the Determination):

(1) the strength of the waterbed effect;

(2) evidence on likely mobile retail price changes;

(3) the likely impact on subscription and usage charges;

(4) EE’s evidence about its response to MTR reductions; and
(5) handset costs (and prices).

The Commission followed this structure in the analysis in the Recommendation

(see paragraph 2.591). As regards these five points:

(1) The strength of the waterbed effect (Table 1, topic 2.2.1.1; paragraphs
2.592 to 2.595 of the Determination). The Commission agreed with
OFCOM that the waterbed effect was likely to be strong, but incomplete.
In other words, the MCPs would not be able to pass on 100% of the lost
revenues caused by the shift from LRIC+ to LRIC to consumers in the
form of price rises elsewhere, but would be able to pass on a substantial

amount of those lost revenues.

(2) Evidence on likely mobile retail price changes (Table 1, topic 2.2.1.2;
paragraphs 2.596 to 2.608 of the Determination). In the Statement,
OFCOM predicted reduced or unchanged usage charges for all users and
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increased subscription charges for post-pay users (paragraph 2.596 of the
Determination). This was challenged, with further evidence being
deployed by the parties. In these paragraphs, the Commission reviewed
this evidence, and found that much of the evidence submitted on this point
by all of the parties, including OFCOM, was of “limited use” (paragraph
2.604 of the Determination). In this part of the Determination, the
Commission drew no other conclusions, but it is worth noting that the
evidence on which the Commission had to reach findings in respect of
subscription and usage charges was — in the Commission’s own

assessment — of limited use.

The likely impact on subscription and usage charges (Table 1, t opic
2.2.1.3; paragraphs 2.609 to 2.638 of the Determination). The
Commission disagreed with OFCOM’s assessment of the likely impact on

subscription and usage charges:

“2.624 We understand Ofcom’s position to be that retail price rises will be
focused primarily on post-pay customers (and especially high-usage
post-pay customers), whereas the appellants’ views are, broadly, that
price rises will be focused on customer groups with net incoming
calls, namely pre-pay customers (and especially low-usage
customers) and to some extent low-usage post-pay customers. For the
reasons explained below, we agree with the appellants.

2.628 Therefore we agree with Vodafone that Ofcom seems to have
misunderstood the mechanism of the waterbed effect. As Telefonica
argued, Ofcom did not consider how MCPs’ incentives would
change, and how prices would change, in reaction to changes in the
[customer lifetime values] of different customer groups (except to the
extent that it considered the effects of certain consumer groups
becoming unprofitable). To treat a reduction in MTR revenue as a
sum of money to be recovered in the most efficient way does not
engage with the complexities of a market with, in Ofcom’s own
characterization, heterogeneous consumers and sophisticated retail
price discrimination.

2.629 We also note that Ofcom’s theory assumes that certain groups are
more price elastic than others. This appears to be assertion, since
Ofcom does not justify it by reasoning or evidence. It is
uncontroversial that different groups of customers have different
demand functions for mobile phone services, but the elasticity of
demand typically varies as consumers move along their demand
curves. In other words, it is plausible that a ‘high user’ type of
consumer has more inelastic demand than a ‘low user’ type when
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(4)

both are consuming the same amount of mobile phone services. But
if we compare a ‘high-user’ consuming a lot of services on a post-pay
contract with a ‘low-user’ consuming a small amount of services on a
pre-pay contract, it is not obvious that they would have a
significantly different elasticity of demand (at least for usage).”

(internal footnotes omitted)

In a very real sense — because this is not an “on the merits” review — the
precise nature of the Commission’s disagreement with OFCOM does not
matter, nor the reasons for that disagreement. What does matter is the
impact that that divergence had on future parts of the Determination: these

will be highlighted in the following paragraphs.

EE’s evidence about its response to MTR reductions (Table 1, topic
2.2.1.4; paragraphs 2.639 to 2.649 of the Determination). Before the
Commission, EE contended that OFCOM’s analysis in the Statement was
inconsistent with the way EE had actually responded to the cut in MTRs
(paragraph 2.639 of the Determination). The Commission found force in

this contention:

“2.644 We find force in EE’s argument that the evidence of actual responses
to the new level of MTRs is not consistent with Ofcom’s prediction
that price rises would be mainly focused on post-pay users.

2.645 The evidence is broadly consistent with price rises for pre-pay
customers, especially lower-usage customers (with some mitigation
for higher-usage customers in the form of add-ons), and not for post-
pay customers. This is not consistent with Ofcom’s prediction. We
note that Ofcom still did not have access to this evidence at the time
of the Statement, but we consider it useful in assessing whether
Ofcom’s conclusions were correct.”

EE’s evidence thus bore out the Commission’s conclusions on the likely
impact of the new price control on subscription and usage charges. Again,
for the reasons given above, the precise nature of the divergence between
the Statement and the Resolution is not something that needs to be

explored in this Judgment.
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(5) Handset costs (and prices) (Table 1, topic 2.2.1.5; paragraphs 2.650 to
2.656 of the Determination). Although the Commission agreed with
OFCOM’s conclusion that handset prices would generally fall (see
paragraph 2.654 of the Determination), it rejected the inference that
OFCOM drew from this (namely that this would mitigate the effect on

subscriber numbers of reducing MTRs: paragraph 2.656).

162. The Commission’s overall assessment of the likely effect of lower MTRs on
mobile retail prices is set out in paragraphs 2.657 to 2.662 of the Determination.
Essentially, these paragraphs draw together the threads of the analysis in
paragraphs 2.584 to 2.662 of the Determination, which we have summarised in

the foregoing paragraphs.

163. Unsurprisingly, these concluding paragraphs ont his point identified the
divergence between OFCOM’s findings in the Statement, and the Commission’s
findings in the Determination. Again, the detail does not matter, but the fact of

the divergence does have to be noted:

“2.657 Based on the arguments and evidence assessed in the preceding sections, we
found that the appellants’ depiction of the effects of MTR changes on
marginal costs, revenues and thus CLVs for different customer segments is
well aligned with both basic economic principles and the available evidence
on the pricing responses of all MCPs to the reductions in MTRs. We
therefore agree with Vodafone’s view that Ofcom has misunderstood the
mechanism by which the waterbed effect operates and the likely effects on
prices, and we summarize our reasoning below.

2.658 The evidence on calling ratios seems to demonstrate that pre-pay customers
as a group will become less profitable and their CLVs will fall, acquiring
them will become less attractive to MCPs, and MCPs will accordingly do one
or both of two things:

(a) reduce acquisition expenditure (including handset subsidies) to
reflect the lower CLV of new pre-pay customers; or

(b) increase prices to increase the CLV of new and existing pre-pay
customers.”

The effect of lower MTRs on mobile ownership and subscriptions (Table 1, topic 2.2.2)

164. This was considered by the Commission in paragraphs 2.663 to 2.750 of the

Determination.
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165.

166.

167.

168.

169.

The Commission’s approach was set out in paragraph 2.663 of the

Determination:

“In this section, we present the arguments made by the parties on the type and scale
of effects that reducing MTRs from LRIC+ to LRIC would have on the levels of
mobile ownership and subscriptions. We then present and comment on a range of
relevant evidence submitted to us by the parties. Finally we give our assessment of
the likely effects on ownership and subscriptions.”

The Commission received evidence on elasticities of demand (on which it
placed “little weight” for the reasons given in paragraphs 2.678 to 2.680 of the
Determination), various survey evidence (described in paragraphs 2.682 to
2.689), evidence on handset subsidies (described in paragraphs 2.702 to 2.709),
evidence on calling patterns (described in paragraphs 2.710 to 2.724), and
evidence on the on-going costs of retaining customers (described in paragraphs

2.725 to 2.730).

The Commission’s overall assessment on effects on mobile ownership and
subscriptions appears at paragraphs 2.731 to 2.750 of the Determination. Again,
it is no part of our function to review the correctness of these assessments, and

none of the parties invited us to do so.

What EE, in particular, drew attention to, was the deficiencies in the survey data
that was before the Commission, and it is necessary to consider this point

further.

OFCOM, for its part, had been extremely sceptical about the value of survey

evidence. Paragraph 2.681 of the Determination observes:

“Several surveys were carried out for the purpose of investigating the effects of lower
MTRs on subscriptions, and we describe each briefly below. Ofcom noted that it was
‘sceptical of over-reliance on surveys as a reliable method of estimating the impact of
changes in the structure of prices on subscription decisions, due to the difficulties in
extrapolating consumers’ actual behaviour from their stated behaviour’. Ofcom was
critical of each piece of survey evidence before it and ultimately decided to rely on
none of them, even the relevant part of the survey Ofcom commissioned.”
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170. The Commission’s assessment of the survey evidence was more generous than

171.

that of OFCOM, in that the Commission did rely on the survey data, but treated
it with caution (see, for example, paragraphs 2.690 to 2.699).

The Commission’s overall assessment on customer responses was as follows:

“2.700 We accept that care must be taken when assessing survey results. We do not
accept that a well-designed survey provides no relevant information. Since
the question of consumer responses to price increases is a key issue in this
determination, we would normally expect a robust survey to be important
evidence that a regulator would seek to rely on. In this case, there does not
appear to be any reliable survey evidence that directly addresses the
magnitude of customer loss that would flow from the type of price changes
we expect to observe. Vodafone and EE’s surveys tell us something about the
relative effects of different types of price changes, and about the relative
impact on low-income customers compared with other customers, although
we have been careful in how much weight to place on them.

2.701 The evidence that Ofcom has relied upon, primarily about customers’
attitudes to mobile phones, is of limited use. Consumers as a whole may have
inelastic demand, but that does not mean that there will not be a significant
reduction in number of users, especially if price increases are directed
towards those with a lower willingness to pay or those who are more price
sensitive.”

(internal footnotes omitted)

172. There are two points to be noted from this. First, the Commission clearly did not

173.

agree with OFCOM’s disdain of survey evidence. Whereas OFCOM did not
rely on it at all, the Commission took it into account, albeit cautiously; and the
Commission stressed the desirability (no doubt with an eye to the future) of

“robust” and “well-designed” surveys.

Secondly, the Commission recognised that the effect of lower MTRs on mobile
ownership and subscriptions would be affected by the manner in which the
waterbed operated. In other words, in addition to projecting a fall in MTRs, it is
also necessary to project where mobile retail prices will rise, as a p recursor to
considering the effects of these price changes on mobile ownership and
subscriptions. Given that (as we have described in paragraphs 161(3) and 163
above) the Commission had diverged from the findings of OFCOM in its
Statement, evidence directed to the findings in the Statement might not

necessarily be as apposite or as useful when considering the Commission’s own
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findings. We, of course, can express no view as to the importance of this
divergence on the evidence before the Commission, but we don ote the
Commission’s observation that there was no “ reliable survey evidence that
directly addresses the magnitude of customer loss that would flow from the type

of price changes we expect to observe” (Determination, paragraph 2.700,

emphasis added).
174. The same point was made expressly in paragraph 2.731 of the Determination:

“The appellants argued that Ofcom had underestimated the effects on mobile
ownership and subscriptions. Part of that claim is based on their view that Ofcom’s
reasoning on the pattern of price changes is incorrect. As discussed above, we find
force in that view. However, that also means that some of the arguments made a start
from Ofcom’s conclusions on price changes rather than the position we have taken.
Therefore we apply the parties’ logic and evidence as best we can.”

Effect of lower MTRs on mobile usage (Table 1. topic 2.2.3)

175. This was considered by the Commission in paragraphs 2.751 to 2.765 of the
Determination. Whilst the Commission did not reject OFCOM’s findings, it was

rather more tentative in its findings at paragraph 2.765 of the Determination:

“Overall, we remain circumspect about Ofcom’s conclusion that there will be some
(small) increase in mobile phone usage as a result of lower MTRs. However, there is
no strong evidence that it will decline. Since prices may move in different directions
for different groups, we would expect some groups to increase usage and others to
reduce it, and it is difficult to draw a firm conclusion on the overall effects on mobile
usage.”

Effect on fixed-line prices and usage (Table 1. topic 2.2.4)

176. This was considered by the Commission in paragraphs 2.766 to 2.798 of the
Determination. The Commission’s conclusions ont his point were not the

subject of argument before us, and it is not necessary to consider them.

Implications of changes in subscribers and usage for allocative efficiency (Table 1.

topic 2.2.5)

177. In paragraphs 2.799 to 2.812 of the Determination, the Commission considered

the implications of changes in subscribers and usage for allocative efficiency.
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178.

179.

180.

These paragraphs are not relevant for the purposes of determining EE’s Ground
1, but because they are relevant to EE’s Ground 2, we consider these paragraphs

briefly now.
In paragraph 2.799 of the Determination, the Commission stated:

“As we noted at the start of this section, Ofcom said that ‘Allocative efficiency is
maximised when there is an optimal distribution of goods and services taking into
account costs of supply and consumers’ preferences’. Ofcom’s assessment, and the
arguments of various parties, appear implicitly to assume that any reduction in
ownership or usage would have a negative effect on allocative efficiency. We do not
consider this to be necessarily the case on principle. In particular, Ofcom did not
appear to have taken into account costs of supply.”

(internal footnotes omitted)

In short, the Commission was making a point that none of the parties had made

before it: namely, that allocative efficiency might be improved by a reduction in

mobile ownership or usage.

We revert to this point further when considering EE’s Ground 2.

Overall assessment on allocative efficiency (Table 1. topic 2)

181.

The Commission’s overall assessment on the question of allocative efficiency is
to be found at paragraphs 2.813 to 2.823 of the Determination. The Commission
stated:

“2.813 We agree with Ofcom’s conclusion that high-level economic theory gives no
reason to prefer LRIC+ or LRIC. We do not necessarily agree with every
aspect of OFCOM’s reasoning, but the appellants’ arguments on economic
theory did not demonstrate that LRIC+ was either more allocatively efficient
than LRIC, or closer to the hypothetical most efficient level than LRIC. We
reach this conclusion on the basis of the arguments and evidence considered
in the sections above, which we summarize here.

2.816 It seems likely that reducing MTRs to LRIC will lead to retail price increases
which will be focused on pre-pay users (especially low-usage customers); and
to some extent low-usage post-pay customers. This is based on both
economic theory and evidence of price changes in response to falling MTRs,
as set out in the appellants’ submissions (although we interpret the latter
cautiously). We expect these groups to be more likely to be marginal
customers (ie more likely to give up their phones in response to some form of
price increase).
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2.817

2.823

We think that Ofcom has underestimated the average size of price increases
for these relevant groups, which suggests that it also underestimated the
effects on mobile ownership. One important issue is the form that price
increases for pre-pay users would take. Ofcom’s reasoning on the recovery of
common costs suggests that in theory it may be possible to increase prices
with little or no impact on subscriptions or usage if price increases take the
form of fixed (or quasi-fixed) prices, which may extract consumer surplus
without distorting consumers’ consumption decisions. If this is possible, it
would imply that there may be gains from reducing MTRs which are not
offset by other distortions to efficiency. Customers are heterogeneous, and so
it is plausible that some pre-pay customers would accept the introduction of
some form of fixed or quasi-fixed charge without adjusting their
consumption, which would be efficient. However, EE’s survey evidence
suggests that a significant proportion of pre-pay customers would be resistant
to paying this sort of charge. The range of tariff structures offered to pre-pay
customers is relatively limited (compared with the range of post-pay tariffs)
and hence it is likely to be difficult to induce some pre-pay customers to pay
fixed charges without affecting those who are resistant. If MCPs instead
focused price increases on usage charges, we would expect that to cause a
reduction in usage. Hence we consider that MCPs are unlikely to be able to
increase pre-pay prices without reducing ownership, usage or both.

Overall, in the light of the available evidence we find certain aspects of the
reasoning of EE, Vodafone and Telefonica convincing and prefer it to
Ofcom’s, particularly regarding the form of price changes that are likely to
follow a reduction in MTRs. We believe that Ofcom’s reasoning has led it to
underestimate the negative effect on mobile ownership of adopting LRIC in
preference to LRIC+. We also consider that there are no good grounds to
expect LRIC to cause an increase in mobile usage (an increase or decrease are
both possible); and Ofcom may have overstated the increase in fixed usage.
However, the appellants have not provided convincing evidence that the scale
of decline in the number of users would be significant; and the appellants
have not demonstrated that this constitutes a si gnificant negative effect on
allocative efficiency. Most of the evidence available relates to the number of
subscriptions, and we treat it with caution for three reasons: (1) most of the
available evidence is not robust, is not aimed at the difference between LRIC
and LRIC+, or both; (2) it is not clear how a decline in subscriptions
translates into aloss of users; and (3) as we s et out above, the loss of a
subscription that was being subsidized (ie its owner valued being onthe
network less than the cost of being onthe network) is not necessarily
allocatively inefficient. To the extent that there is some loss of ‘efficient’
users, that has to be set against all the other effects of higher MTRs (such as
higher FTM prices). Therefore we agree with Ofcom that allocative
efficiency grounds alone do not provide a clear answer as to whether a LRIC
or LRIC+ cost standard should be preferred. For these reasons, bearing in
mind the statutory framework within which Ofcom was required to make its
decision and the burden being on the appellants to prove that Ofcom erred in
its conclusion that LRIC was, in particular, appropriate for the purposes set
out in section 88(1)(b) of the [2003] Act, and notwithstanding those matters
on which our conclusions differ from the conclusions reached by Ofcom
under this part 2(a), we do not believe that Ofcom was mistaken, in respect of
the appropriateness or otherwise of its choice for promoting efficiency, in
choosing a LRIC cost standard.”
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Dynamic efficiency (Table 1, topic 3)

182. The Commission considered the issue of dynamic efficiency in paragraphs
2.824 to 2.842 of the Determination. The Commission essentially agreed with
the findings of OFCOM in the Statement (see paragraph 2.842 of the
Determination):

“Overall, we agree with Ofcom’s conclusion that there is likely to be little effect on
dynamic efficiency from choosing LRIC over LRIC+.”

183. This aspect of the Determination was not specifically challenged before us, and

it is not necessary to consider it any further.

Vulnerable customers (Table 1, topic 4)

184. Paragraphs 2.843 to 2.919 of the Determination consider the effect of a move to
a LRIC-based price control on “vulnerable” considers. The Commission

described the nature of its analysis in paragraph 2.843 of the Determination:

“In the introduction to this reference question we set out that, in accordance with its
duties under the [2003] Act, Ofcom must have regard to the position of a number of
categories of consumer, in so far as Of com considers them relevant in the
circumstances. The need to have regard to those on low incomes, the requirement not
to discriminate unduly against particular persons, or a particular description of
persons and the obligation on Ofcom to ensure that a condition imposed appears to
them to be appropriate for the purposes of, among other things, conferring the
greatest possible benefits on end users, constitute the statutory framework within
which this part of Ofcom’s analysis falls.”

(internal footnotes omitted)

185. This part of the Determination was the subject of EE’s and Vodafone’s judicial
review attack (notably in EE’s JR Ground 3), and so it is necessary to consider it
in greater detail than other parts of the Determination, not so as to second guess
the Commission’s decision on the merits, but so as to understand the basis for
EE’s and Vodafone’s contention that this aspect of the Determination falls to be

set aside because it would be set aside on a judicial review.
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186. The Commission broke down this issue into five discrete questions (see

paragraph 2.896 of the Determination):

(1)

2)

3)

(4)

()

will vulnerable customers face significant price increases;
will a significant number of vulnerable customers give up their mobiles;

even if they do not, should we worry about income effects on vulnerable

customers;
what are the effects on usage and are their countervailing benefits; and

how much weight should be given to vulnerable customers when setting

MTRs?

187. It will immediately be clear that, certainly the first two of these questions, and

probably the third, turn ont he issues considered by OFCOM and the

Commission under the head “allocative efficiency”. As the Commission noted

in paragraph 2.899 of the Determination:

“The available evidence suggests that vulnerable customers are disproportionately
likely to be pre-pay users. We do not claim that all pre-pay users are vulnerable, but
to the extent we have found a negative effect of lower MTRs on that group, we would
expect that negative effect to be felt by a more significant proportion of vulnerable
customers than of other customer groups.”

188. Equally clearly, the inadequacies of the evidence considered in paragraphs

161(3) and 163 a bove will pertain here. See, for example, the following

paragraphs in the Determination:

“2.905 Customers will give up their mobile phones in response to a price increase if

either (a) the mobile phone no longer provides value for money, or (b) the
customer cannot afford to continue to use the mobile phone at higher prices.
We do not claim that (@) is disproportionately likely to apply to vulnerable
customers, but (b) clearly is.

2.906 Whilst we accept that care must be taken when assessing the survey evidence

we have seen, it suggests that low-income customers may be more likely than
others to give up their mobiles in response to price increases. However, we
did not think that the survey evidence provided a reliable indication of the
number of low-income customers that would be likely to give up their mobile
phones in response to a move from LRIC+ to LRIC.
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2.907 Since we b elieve that price increases to pre-pay users (and hence to the
majority of vulnerable customers) are most likely to take the form of
increased usage charges, we are not persuaded that a significant number of
vulnerable customers would give up their phone in response. Most customers
would have the ability to reduce their usage in response, allowing them to
remain within their budget constraint. As to vulnerable consumers on post-
pay contracts, they may be able to switch to a less expensive package, or to a
pre-pay contract under which they can save by reducing their usage. Hence it
does not necessarily follow that they would respond to a price increase by
giving up their mobile phone. Therefore, we do not think it has been
demonstrated that the effect on mobile take-up among vulnerable customers
would be large.”

(internal footnotes omitted)

Commercial and regulatory consequences (Table 1. topic 5)

189. The Commission considered the final factor, commercial and regulatory
consequences, in paragraphs 2.920 to 2.926 of the Determination. For the

purposes of the points argued before us, there is nothing relevant in this part.

Overall assessment (Table 1, topic 6)

190. The Commission’s overall assessment in respect of Reference Question 1 is
contained in paragraphs 2.927 to 2.931 of the Determination. The Determination

states:

“2.929 We have considered the criticisms levelled by Vodafone, EE and Telefonica
at Ofcom’s adoption of the LRIC cost standard and have assessed these
against each of the criteria that Ofcom used in taking its decision:

(a) We summarize our conclusions on the challenges to Ofcom’s
competition assessment in paragraphs 2.518 to 2.524. We do not
agree with the appellants that Ofcom erred in its assessment of the
relative merits of LRIC and LRIC+ from the standpoint of
competition. Nor that MTRs based on LRIC+ would not lead to any
appreciable distortion of competition, such as to support the choice of
a LRIC cost standard, and that there were significant competition
considerations that favoured the choice of a LRIC+ cost standard. We
note that at its core the results of our analysis of arguments in relation
to the competition assessment is that, though the scale of effect may
not be large, our conclusion is that the effect favours the adoption of
LRIC. We believe that Ofcom was correct to consider there to be
scope for their measures to make the market more competitive and
that this is consistent with the entirety of the statutory scheme
including the basis for imposing remedies in the first place.
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2.930

2.931

(b) We summarize our views of the challenges to Ofcom’s allocative
efficiency assessment in paragraph 2.823. Though we do not agree
with all aspects of Ofcom’s reasoning on allocative efficiency, we
agree with Ofcom that allocative efficiency grounds alone do not
provide a clear answer as to whether a LRIC or LRIC+ cost standard
should be preferred. For these reasons, and notwithstanding those
matters on which our conclusions differ from the conclusions reached
by Ofcom, we do not believe that Ofcom was mistaken, in respect of
the appropriateness or otherwise of its choice for promoting
efficiency, in choosing a LRIC cost standard. In addition we agreed
with Ofcom’s conclusion that the adoption of LRIC is likely to have
little effect on dynamic efficiency.

(©) In relation to vulnerable consumers, as set out in paragraph 2.918, we
agree with Ofcom that its highest priority should be the effect on
mobile-only subscribers giving up their only means of access to
telecommunications services. We identified some effects on mobile
usage and income effects, but we noted that both of these are partially
offset by beneficial effects on fixed-line users. Though we find that
some vulnerable customers are likely to be made worse off, we do
not believe it has been demonstrated that the net effect across all
vulnerable customers, taking into account both winners and losers,
would be significant. We agreed with Ofcom that it was not
appropriate to use MCT regulation as a means of pursuing social
objectives. We consider this to be consistent with the statutory
scheme and the nature of Ofcom’s considerations under section
3(4)(i) of the Act.

(d) As set out in paragraphs 2.924 to 2.926 we did not uphold any of
Vodafone’s challenges to Ofcom’s assessment of the commercial and
regulatory consequences relative merits [Sic] of LRIC+ and LRIC.

Given the nature of the exercise in which Ofcom was engaged, which
involved choosing the appropriate cost standard in the context of its various
statutory duties and considerations, we do not consider the choice of a cost
standard to be a matter that might be interfered with merely because the
alternative case can be constructed. We need to be satisfied of a material error
in Ofcom’s approach.

There are issues where we find some force in the appellants’ arguments.
However, in order to find that Ofcom erred in adopting LRIC rather than
LRIC+ as a cost standard, we would need to find errors that would materially
affect Ofcom’s judgement. We do not hold Ofcom to be wrong simply
because we consider there to be some error in its reasoning on a particular
point — the error in reasoning must have been of sufficient importance to
vitiate Ofcom’s decision on the point in whole or in part. Having regard to
our conclusions on the four limbs of the assessment, set out in paragraph
2.929, and to the additional support that the Recommendation provides for
Ofcoms [sic] conclusion we do not believe that it has been demonstrated that
Ofcom was wrong in deciding that the LRIC cost standard was appropriate by
reference to the statutory duties and considerations in sections 3, 4 and 88 of
the [2003] Act. Nor do we believe that the appellants have demonstrated that
these statutory duties and considerations would have been better served by
the setting of the price control by reference to a LRIC+ methodology.”

68



(internal footnotes omitted)

(c) EE’s contentions

191. EE contended that the Commission’s determination on this point would fall to

be set aside on a judicial review application because:

(1)

2)

3)

OFCOM’s reasoning and evidence had been “demolished” in respect of a
key part of its analysis in the Statement (see paragraph 37(a) of EE’s JR
Grounds). This was areference to the fact that, when considering the
question of allocative efficiency (Table 1,t opic 2), the Commission
disagreed with OFCOM’s assessment of the likely impact on subscription
and usage charges of moving from LRIC+ to LRIC (Table 1, topic 2.2.1.3,
considered at paragraphs 143(3) and 145 above.

As ar esult, the Commission “was then faced with an absence of
satisfactory evidence needed to resolve the issue” (see paragraph 37(a) of
EE’s JR Grounds). This was because the effect of lower MTRs on mobile
ownership and subscriptions would be affected by the manner in which

the waterbed effect operated.

This absence of satisfactory evidence meant that the Commission could
not properly decide Reference Question 1in the way that it did. In
paragraph 37 of its JR Grounds, EE put the point as follows:

“D. instead of recognising that this absence of satisfactory evidence —
which could in principle be obtained — left a real risk that the LRIC
cost standard was inferior to the LRIC+ cost standard when judged
by reference to the statutory criteria, and that these issues needed
proper investigation, the [Commission] decided the issues ont he
basis of a “burden of proof” which it imposed on the appellants in
respect of the key issues that were subject to uncertainty;

c. in short, the [Commission] did not apply is own test articulated at
[paragraph 2.59 of the Determination], namely that “the appeal
should succeed if the appellant can demonstrate that Ofcom applied a
methodology which was so unsound as to create a real risk that the
decision was wrong ...

d. rather, after having found that Ofcom had applied a methodology

which was unsound, and which necessarily led to a real risk that the
choice of cost standard was wrong, the [Commission] then wrongly
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asked itself whether the appellants had supplied convincing evidence
on the issues concerned, within the strict constraints of the appeal
procedure to do date. As they had not done so, the [Commission]
decided the issues “by default” in line with Ofcom’s original flawed
decision,;

e. as a result, the [Commission] applied the wrong test to discharging its
function in this appeal on the merits. It reached final conclusions on
the merits of [Reference Question 1], without having put itself in a
position to deal properly with some key issues bearing on t hose
conclusions; alternatively insofar as the [Commission] did purport to
address those issues, in fact it simply decided them on the basis of no
or no sufficient evidence, and on the basis of applying a presumption
in favour of Ofcom’s original decision;

f. moreover, the [Com