IN THE COMPETITION Case No: 1537/5/7/22(T)

APPEAL TRIBUNAL
BETWEEN:
OT COMPUTERS LIMITED (IN LIQUIDATION)
Claimant
- V -
MICRON EUROPE LIMITED
Defendant/Part 20 Claimant
-and -

SAMSUNG SEMICONDUCTOR EUROPE LIMITED
Part 20 Defendant

CONFIDENTIALITY RING ORDER

UPON the proceedings issued in the High Court under Claim No. CL-2016-000304 on 18 May
2016 were transferred to the Competition Appeals Tribunal by Order dated 5 October 2022
(“these proceedings”) and which claim relies on the European Commission (the
“Commission”) decision in Case COMP/38511 DRAMs dated 19 May 2020 (the “Decision”)
addressed to, amongst others, the Defendant and the Part 20 Defendant

AND UPON each of the persons named in Parts A and B of the Schedule to this Order giving
a written undertaking to the Tribunal in the terms of Parts C or D respectively of the Schedule
to this Order prior to receiving any Confidential Information (as defined below)

AND UPON the Claimant, the Defendant and the Part 20 Defendant agreeing that a
confidentiality ring is required in these proceedings in respect of the disclosure of the

confidential version of the Commission Decision and confidential documents from the Case
File



AND HAVING REGARD TO the Tribunal’s powers under the Competition Appeal Tribunal
Rules 2015 (the “Tribunal Rules”) (Rules 53(h), 101 and 102)

AND UPON the Parties having agreed to the terms of this Order

IT IS ORDERED BY CONSENT THAT:

1.

1.1

DEFINITIONS
For the purposes of this Order:

(a) “Confidential Information” means Inner Confidentiality Ring Information and
Outer Confidentiality Ring Information.

(b) “Commission Decision” means the confidential version of the decision of the
European Commission in Case COMP/38511 — DRAMS (decision number
C(2010) 3152 final).

() “Case File” means the documents held by the Defendant and the Part 20
Defendant which were provided to them by the European Commission from the
European Commission Case File in Case COMP/38511 — DRAMS (decision
number C(2010) 3152 final).

(d) “Inner Confidentiality Ring Information” means:

(1) documents or information provided by a Party to this Order, including
any part of those documents and any information contained within those
documents which:

1. the disclosing Party has designated as Inner Confidentiality Ring
Information in accordance with paragraph 6 of this Order; or

2. are designated as Inner Confidentiality Ring Information by the
Tribunal; and

(i1) without prejudice to the generality of paragraph 1.1(d)(i) above,
documents which contain or refer to the confidential content of the
documents/information provided under paragraph 1.1(d)(i) such as:

1. working documents created by the receiving Party or its advisors
or experts;

2. inter-partes correspondence;

3. documents filed with the Tribunal, such as pleadings, witness

evidence, expert reports, skeleton arguments, applications and
draft orders; and

4. transcripts prepared by a third party service provider.

(iii))  Redacted versions of the documents described at paragraph 1.1(d)(ii)
above are not Inner Confidentiality Ring Information if they have been



redacted so that they no longer contain or refer to the confidential content
of the documents/information provided under paragraph 1.1(d)(i).

(e) “Inner Confidentiality Ring Members” are:

(1)

(ii)

(iii)

those persons listed in Part A of the Schedule to this Order, as amended
from time to time in accordance with the provisions of paragraph 5 below
or an order of the Tribunal, who have given a signed undertaking in the
terms of Part C of the Schedule to this Order and whose signed
undertaking has been provided to the Tribunal and (in the case of those
persons who are added as Inner Confidentiality Ring Members in
accordance with the provisions of paragraph 5 below) where the
Proposing Party has complied with paragraph 5.1(a);

necessary secretarial and other support personnel (not including trainee
solicitors or paralegals) under the supervision of those persons identified
in 1.1(e)(i) above, provided that such personnel have been informed of
the confidential nature of the Confidential Information and the terms of
Part C of the Schedule to this Order; and

any external eDisclosure or litigation support provider, including
providers of translation services, engaged by any of the Parties in
connection with these proceedings to provide eDisclosure or similar
services in support of those persons identified in paragraph 1.1(e)(i)
above, who may have access to Inner Confidentiality Ring Information
as a necessary consequence of the provision of their services and whose
identity is notified in writing in advance to the other Parties, provided
that such provider has been informed of the confidential nature of the
Confidential Information and the terms of Part C of the Schedule to this
Order.

63} “Outer Confidentiality Ring Information” means:

(1)

(i)

documents or information disclosed by a Party to this Order, including
any part of those documents and any information contained within those
documents which:

1. the disclosing Party has designated as Outer Confidentiality Ring
Information in accordance with paragraph 6 of this Order; or

2. are designated as Outer Confidentiality Ring Information by the
Tribunal; and

without prejudice to the generality of paragraph 1.1(f)(i) above,
documents which contain or refer to the confidential content of the
documents/information provided under paragraph 1.1(f)(i) such as:

1. working documents created by the receiving Party or its advisors
or experts;
2. inter-partes correspondence;



2.1

(iii)

3. documents filed with the Tribunal, such as pleadings, witness
evidence, expert reports, skeleton arguments, applications and
draft orders; and

4. transcripts prepared by a third party service provider.

Redacted versions of the documents described at paragraph 1.1(f)(ii)
above are not Outer Confidentiality Ring Information if they have been
redacted so that they no longer contain or refer to the confidential content
of the documents/information provided under paragraph 1.1(f)(i).

(g) “Outer Confidentiality Ring Members™ are:

(1)
(i)

(iii)

(iv)

Inner Confidentiality Ring Members;

those persons listed in Part B of the Schedule to this Order, as amended
from time to time in accordance with the provisions of paragraph 5 below
or an order of the Tribunal, who have given a signed undertaking in the
terms of Part D of the Schedule to this Order, and whose signed
undertaking has been provided to the Tribunal and (in the case of those
persons who are added as Outer Confidentiality Ring Members in
accordance with the provisions of paragraph 5 below) where the
Proposing Party has complied with paragraph 5.1(a);

necessary secretarial and other support personnel (not including trainee
solicitors or paralegals) under the supervision of those persons identified
in paragraphs 1.1(g)(i) and 1.1(g)(ii) above, provided that such personnel
have been informed of the confidential nature of the Confidential
Information and the terms of Part D of the Schedule to this Order; and

any external eDisclosure or litigation support provider, including
providers of translation services, engaged by one of the Parties in
connection with these proceedings to provide eDisclosure or similar
services in support of those persons identified in paragraphs 1.1(g)(i) and
1.1(g)(ii) above, who may have access to Outer Confidentiality Ring
Information as a necessary consequence of the provision of their services
and whose identity is notified in writing in advance to the other Parties,
provided that such provider has been informed of the confidential nature
of the Confidential Information and the terms of Part D of the Schedule
to this Order.

INNER CONFIDENTIALITY RING INFORMATION

Inner Confidentiality Ring Information provided in the context of these proceedings is
to be provided or made available solely to the Inner Confidentiality Ring Members, to
be held by them on the terms set out in Part C of the Schedule to this Order, subject to
the following paragraphs of this Order.



OUTER CONFIDENTIALITY RING INFORMATION

Outer Confidentiality Ring Information provided in the context of these proceedings is
to be provided or made available solely to the Outer Confidentiality Ring Members, to
be held by them on the terms as set out in:

(a) if the individual is also an Inner Confidentiality Ring Member, Part C of the
Schedule to this Order, subject to the following paragraphs of this Order;

(b) if the individual is not also an Inner Confidentiality Ring Member, Part D of the
Schedule to this Order, subject to the following paragraphs of this Order.

SCOPE OF THE ORDER

Nothing in this Order or in its Schedule applies to documents and/or information
received by a Party other than via these proceedings under the terms of this Order.

ADDITIONS TO THE INNER OR OUTER CONFIDENTIALITY RING

If a Party to this Order (the “Proposing Party”’) wishes to add an additional person as
an Inner Confidentiality Ring Member or as an Outer Confidentiality Ring Member:

(a) it shall notify and request the express written consent of the other Parties (each
a “Receiving Party” and together the “Receiving Parties”), and when requesting
such written consent specify the name and role of the proposed additional person
and provide an explanation of why the addition is reasonable and necessary;

(b) following receipt of a notice pursuant to paragraph 5.1(a) above, a Receiving
Party shall not unreasonably withhold or delay their consent and if any
Receiving Party objects to the proposed addition to the Inner Confidentiality
Ring or the Outer Confidentiality Ring, it shall notify the Proposing Party in
writing within 5 days that it so objects along with a statement of the reason for
the objection;

(©) if express consent is given by the Receiving Parties, or a Receiving Party fails
to give express consent and fails to give written notice of objection within the 5
day period specified in 5.1(b) above:

(1)  the additional person will be required to give the written undertaking to
the Tribunal in the terms of Part C or D (as appropriate) of the Schedule
to this Order; and

(11) the Proposing Party concerned will provide the written undertaking
referred to in paragraph 5.1(c)(i) above and an amended version of Part
A or B (as appropriate) of the Schedule to this Order to the Tribunal and
the other Party;

(111) if any objection referred to in paragraph 5.1(b) above is received, the
Proposing Party may apply to the Tribunal and give notice of such
application to the Receiving Parties.

(d) If a Party wishes to remove a person as an Inner Confidentiality Ring Member
or an Outer Confidentiality Ring Member, that Party shall notify the other



6.2

6.3

6.4

6.5

6.6

Parties and provide an amended version of Part A or B (as appropriate) of the
Schedule to this Order to the Tribunal and the other Parties. The Party shall also
comply with paragraph 8.

(e) For the avoidance of doubt, there is no requirement to amend this Order when
updating the Inner or Outer Confidentiality Ring Members listed in the
Schedule.

DESIGNATION OF DOCUMENTS/INFORMATION

A Party providing a document/information in connection with these proceedings which
originates from the confidential version of the Commission Decision or the Case File
may designate that the document/information is: (i) Inner Confidentiality Ring
Information; (ii) Outer Confidentiality Ring Information; or (iii) not confidential.

A Party providing a document/information in connection with these proceedings which
originates other than from the sources referred to in paragraph 6.1 above may designate
that the document/information is (i) Inner Confidentiality Ring Information; (ii) Outer
Confidentiality Ring Information; or (iii) not confidential. If the party designates any
such information as either Inner Confidentiality Ring Information or Outer
Confidentiality Ring Information it shall, at the time of designation, provide to the other
Parties written reasons that:

(a) Identify the words, figures or passages in respect of which confidentiality is
claimed, and

(b) Provide the specific reasons for claiming confidentiality in respect of those words,
figures or passages.

Designation of a document/information as Inner Confidentiality Ring Information or
Outer Confidentiality Ring Information must be made in writing to the Parties receiving
the document/information.

A designation of not confidential means that the document/information is not
Confidential Information.

Failure to provide a designation for a document/information at the time the
document/information is provided shall be deemed to be a designation that the
document/information in question is not confidential. A Party may alter the designation
of a document/information to correct any erroneous designation by notice in writing to
all Parties that received such document/information. The other Parties shall not be
responsible for any action taken in the meantime in good faith reliance on the original
designation.

A Party receiving documents/information in these proceedings may request that the
disclosing Party amend the designation of a document/information that it has provided
(including amendment to a designation of not confidential):

(a) The requesting Party must provide a written request to the disclosing Party
(copied to the other Parties) specifying the following:

(1) the relevant Confidential Information;



7.1

7.2

7.3

(b)

(©)

(11) the designation the requesting Party believes is appropriate; and

(i)  why itis reasonable and necessary for the designation of the Confidential

Information to be amended.

The disclosing Party may consent in writing to amend the designation of
Confidential Information, with such consent not to be unreasonably withheld
and, in any event, a response should be provided within 10 working days of
having initially received the written request referred to at paragraph 6.6(a)
above; and

Should the consent referred to in paragraph 6.6(b) above not be obtained, the
requesting Party may apply to the Tribunal for an order that the Confidential
Information should be designated as either: (i) Inner Confidentiality Ring
Information (ii) Outer Confidentiality Ring Information; or (iii) not confidential
(as the requesting Party deems appropriate), provided that prior written notice
is given of that application to the other Parties.

PROVISION OF CONFIDENTIAL INFORMATION TO PERSONS OUTSIDE
THE RINGS

Nothing in this Order prevents a Party, its advisors or experts from sharing Confidential
Information provided by that Party in these proceedings.

A Party that receives Confidential Information in these proceedings may request that:

(a)

(b)

certain Confidential Information is to be provided or made available to one or
more persons who are neither Inner Confidentiality Ring Members nor Outer
Confidentiality Ring Members; and/or

certain Inner Confidentiality Ring Information is to be provided or made
available to one or more Outer Confidentiality Ring Members.

If a Party wishes such Confidential Information to be provided or made available to
such persons in accordance with paragraph 7.2:

(a)

(b)

(©)

it shall notify and request the express written consent of the other Parties,
specifying the name and role of the proposed person(s), the specific Confidential
Information that is to be provided or made available to such person(s) (by
reference to the relevant documents) and provide an explanation of why it is
reasonable and necessary for the Confidential Information to be provided or
made available to such person(s);

following receipt of a notice pursuant to paragraph 7.3(a) above, a recipient of
any such notice shall not unreasonably withhold or delay their consent and if
any such recipient objects to Confidential Information being provided or made
available to the proposed person, they shall notify the requesting Party in writing
within 10 working days that they so object and the reason for that objection;

if express consent is given by the recipient(s) of any notice under paragraph
7.3(a) or the recipient(s) (or any of them) fail to give express consent and fail to



7.4

8.2

give written notice of objection within the 10 day period specified in paragraph
7.3(b) above:

(1) the additional person shall be required to give the written undertaking to
the Tribunal in the terms of Part C or D (as appropriate) of the Schedule
to this Order, as amended to list the specific documents that are to be
provided or made available to them; and

(11) the Party concerned shall provide the written undertaking referred to in
paragraph 7.3(c)(i) above to the Tribunal and the other Parties.

If any objection referred to in paragraph 7.3(b) above is received, the requesting Party
may apply to the Tribunal provided that 5 working days’ prior written notice of such
application is given to the other Parties.

COPIES OF CONFIDENTIAL INFORMATION

Subject to the exceptions in paragraph 8.2 below, copies of Confidential Information
provided pursuant to this Order (in both hard and soft copy) must be destroyed or made
inaccessible at the conclusion of these proceedings, or by any Party which ceases to be
involved in these proceedings. Each Party shall notify the other Parties that the
Confidential Information has been destroyed or made inaccessible (as appropriate).

The obligation in paragraph 8.1 above, is subject to the following exceptions:
(a) Paragraph 8.1 does not apply to solicitors’ or counsel’s notes.

(b) Paragraph 8.1 does not create an obligation to search for transitory or deeply
stored soft copies of Confidential Information which may exist on the computer
system of the receiving Party and which cannot be recovered without special
measures, provided that such documents and/or information will be promptly
deleted in the event of the restoration of such copies.

(c) Paragraph 8.1 does not apply to Parties’ copies of pleadings, evidence, skeleton
arguments, transcripts, applications, draft orders, correspondence referred to at
trial or in a hearing or submitted in the proceedings, or to lawyer work product
referring to Confidential Information, subject to continued compliance with the
terms of this Order in respect of the Confidential Information contained within
such documents.

(d)  Paragraph 8.1 does not apply to a Party in respect of the Confidential
Information it provided.

UNAUTHORISED DISCLOSURE OF CONFIDENTIAL INFORMATION

In the event of any disclosure of Confidential Information other than in a manner
authorised by this Order, including any unintentional or inadvertent disclosure, lawyers
for the improperly disclosing Party shall immediately notify the improper recipient(s)
and the lawyers for the Party or Parties that provided the Confidential Information in
these proceedings, and the improperly disclosing Party shall use all reasonable
endeavours to prevent further unauthorised disclosure including retrieving all copies of
the Confidential Information from the improper recipient(s) thereof and seek to secure



10.
10.1

11.
11.1

11.2

11.3

12.
12.1

12.2

12.3

the agreement of such recipient(s) not to further disseminate or use the Confidential
Information in any form.

DISCLOSURE PURSUANT TO COURT ORDER

If at any time any Confidential Information is made the subject of a court disclosure or
discovery order (or similar) anywhere in the world, the person upon whom the order is
served shall immediately give written notice to the legal representatives of the Party or
Parties which produced the Confidential Information. If the Party which provided the
Confidential Information in these proceedings does not take steps to prevent the further
disclosure of such Confidential Information within 10 working days of the date on
which such written notice was given, the Party against whom the order was made may
produce such Confidential Information but shall take all reasonable measures to have
the Confidential Information treated in accordance with the terms of this Order. For the
avoidance of doubt, this paragraph only applies to a Party who is the recipient of
Confidential Information provided in these proceedings and does not apply to the Party
which provides the Confidential Information in these proceedings.

ENFORCEMENT OF THE ORDER, LIBERTY TO APPLY AND COSTS

In the event of any anticipated or actual breach of this Order, any Party may seek to
enforce the terms of this Order.

The costs of compliance with and of drafting this Order shall be costs in the case.
There shall be liberty to apply to vary the terms of this Order, if appropriate.

NOTICES

Any notice, consent or objection to be given under or in connection with this Order
(each a “Notice” for the purposes of this paragraph) shall be in writing.

Service of a Notice must be effected by email.
Notices shall be addressed as follows:
(a) Notices for the Claimant shall be marked for the attention of:

Email addresses: Andrew.Bartlett@osborneclarke.com,
Penny.Coombs@osborneclarke.com and Katie.Bewlock@osborneclarke.com

Reference: 1137699/AYB/PJC
(b) Notices for the Defendant shall be marked for the attention of:

Email addresses: Jonathan.Hitchin@AllenOvery.com,
Loraine.MacDonald@AllenOvery.com and Ella. Wardlaw@AllenOvery.com

Reference: JDJH/RRHP/OOIT/0052152-0000027
(©) Notices for the Part 20 Defendant shall be marked for the attention of:

Email addresses: pcamesasca@cov.com, LFreeman@cov.com and
lgrelier@cov.com



Reference: PC/LF/LAG
13. SERVICE OF ORDER

13.1 The Tribunal has provided a sealed copy of this Order to the serving party’s solicitors:

Osborne Clarke LLP, One London Wall, London, EC2Y 5EB

Andrew Lenon K.C. Made: 30 June 2023
Chair of the Competition Appeal Tribunal Drawn: 30 June 2023
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SCHEDULE
PART A: INNER CONFIDENTIALITY RING MEMBERS

Claimant

Osborne Clarke LLP

(a) Andrew Bartlett
(b) Penny Coombs
(©) Katie Bewlock
(d) Holly Baker

(e) Iman Virji

® Courtney Cox
Brick Court Chambers
(a) David Scannell KC
Monckton Chambers

(a) Stefan Kuppen
Grant Thornton UK LLP
(a) Nicholas Wood
(b) Lucy Kopala

(©) Kim Edwards

(d) Kari Pendred

(e) Simon Robinson
63 Edward Harber
Defendant

Allen & Overy LLP

(a) Jonathan Hitchin
(b) Rachel Donelan
(©) Ella Wardlaw

(d) Loraine MacDonald
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(e) Anouska Jantzen

Brick Court Chambers

(a) Daniel Jowell KC

(b) Emily MacKenzie

(©) Joshua Pemberton

Part 20 Defendant

Covington & Burling LLP

(a) Peter Detlef Nicolai Camesasca
(b) Louise Freeman

() Laurie-Anne Grelier
Brick Court Chambers

(a) Robert O’Donoghue KC

(b) Kristina Lukacova
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PART B: OUTER CONFIDENTIALITY RING MEMBERS

(excluding Outer Confidentiality Ring Members who are also Inner Confidentiality
Ring Members)
Defendant
(a) Michael Myers
(b) Rebecca Carrizosa

(©) Therese Wolf

13



PART C

UNDERTAKING (TO BE PROVIDED BY INNER CONFIDENTIALITY RING
MEMBERS)

In respect of any Inner Confidentiality Ring Information and/or Outer Confidentiality Ring

Information disclosed to them pursuant to this Order, each Inner Confidentiality Ring Member

undertakes that they will comply with the following requirements, to the extent applicable to

them, in the terms below.

I, [name], of [company] being [legal or other qualification or position] undertake to the

Tribunal and each of the Parties as follows:

1.

I have read a copy of the Tribunal’s Order of [DATE] and understand that Order and the

implications of giving this undertaking.

I have read rule 31.22 of the Civil Procedure Rules and am aware of and will comply with

the obligations imposed by the rule.

I will not disclose Inner Confidentiality Ring Information to any person who is not an Inner
Confidentiality Ring Member (except to the extent that [ am aware of the same information
from another document that does not constitute “Confidential Information” and that was

not obtained in breach of this undertaking or of the Tribunal’s Order).

I will not disclose Outer Confidentiality Ring Information to any person who is not an
Outer Confidentiality Ring Member (except to the extent that I am aware of the same
information from another document that does not constitute “Confidential Information”

and that was not obtained in breach of this undertaking or of the Tribunal’s Order).

I will use the Confidential Information only for the purpose of these proceedings and for
the purpose of no other current or future proceedings, dispute, complaint, or other use
whatsoever in any jurisdiction (except to the extent that I am aware of the same information
from another document that does not constitute “Confidential Information” and that was

not obtained in breach of this undertaking or of the Tribunal’s Order).
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10.

The documents containing any Inner Confidentiality Ring Information will remain in my
custody or the custody of another Inner Confidentiality Ring Member at all times and be

held in a manner appropriate to the circumstances so as to prevent unauthorised access.

The documents containing any Outer Confidentiality Ring Information will remain in my
custody or the custody of another Outer Confidentiality Ring Member at all times and be

held in a manner appropriate to the circumstances so as to prevent unauthorised access.

The production of further copies by me of the documents containing the Inner
Confidentiality Ring Information shall be limited to those required for the use of the Inner
Confidentiality Ring Members for the purposes of these proceedings only and such copies

shall be held in accordance with paragraph 5 of this undertaking.

The production of further copies by me of the documents containing the Outer
Confidentiality Ring Information shall be limited to those required for the use of the Outer
Confidentiality Ring Members for the purposes of these proceedings only and such copies

shall be held in accordance with paragraph 5 of this undertaking.

Subject to the exceptions in paragraph 8.2 of the Order, and to the extent permitted by law,
any and all copies of Confidential Information which are within my control will be securely
disposed of insofar as is technologically possible or rendered inaccessible from any
computer systems, disk or device, so that the Confidential Information is not readily

available to any person at the conclusion of these proceedings.

Signed:

Name:

Date:
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PART D

UNDERTAKING (TO BE PROVIDED BY OUTER CONFIDENTIALITY
RING MEMBERS)

In respect of any Outer Confidentiality Ring Information disclosed to them pursuant to this
Order, each Outer Confidentiality Ring Member undertakes that they will comply with the

following requirements, to the extent applicable to them, in the terms below.

I, [name], of [company] being [legal or other qualification or position] undertake to the

Tribunal and each of the Parties as follows:

1. T have read a copy of the Tribunal’s Order of [DATE] and understand that Order and the

implications of giving this undertaking.

2. Thave read rule 31.22 of the Civil Procedure Rules and am aware of and will comply with

the obligations imposed by the rule.

3. Iwill not disclose Outer Confidentiality Ring Information to any person who is not an Outer
Confidentiality Ring Member (except to the extent that [ am aware of the same information
from another document that does not constitute “Confidential Information” and that was

not obtained in breach of this undertaking or of the Tribunal’s Order).

4. I will use the Outer Confidentiality Ring Information only for the purpose of these
proceedings and for the purpose of no other current or future proceedings, dispute,
complaint, or other use whatsoever in any jurisdiction (except to the extent that [ am aware
of the same information from another document that does not constitute “Confidential
Information” and that was not obtained in breach of this undertaking or of the Tribunal’s

Order).

5. The documents containing any Outer Confidentiality Ring Information will remain in my
custody or the custody of another Outer Confidentiality Ring Member at all times and be

held in a manner appropriate to the circumstances so as to prevent unauthorised access.
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6. The production of further copies by me of the documents containing the Outer
Confidentiality Ring Information shall be limited to those required for the use of the Outer
Confidentiality Ring Members for the purposes of these proceedings only and shall be held

in accordance with paragraph 4 of this undertaking.

7. Subject to the exceptions in paragraph 8.2 of the Order, and to the extent permitted by law,
any and all copies of Confidential Information which are within my control will be securely
disposed of insofar as is technologically possible or rendered inaccessible from any
computer systems, disk or device, so that the Confidential Information is not readily

available to any person at the conclusion of these proceedings.

Signed:

Name:

Date:
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