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Wednesday, 26 April 2023

(10.01 am)

MR JUSTICE MARCUS SMITH: Mr Otty, good morning. Just a short word on
pacing and in terms of the submissions that we would like to hear from all the parties
that will assist us most. We are concerned to ensure that Ms Kreisberger has
an appropriate amount of time to deal with the points that you've all been throwing at
her, and aspirationally, and we say this as an indication only, | think it will be helpful
if Ms Kreisberger were on her feet at about 11.30, that is to say that you and
Mr Saunders and Mr O'Neill have an hour and a half in which to get through things.
That's only an indication. | know you can cut matters as they go, but we are very
familiar with Volvo, so if you could cut your cloth in that way, that would be helpful.
But it's not a guillotine; it's an indication as to what we would be most helped by.

MR OTTY: Thank you. |was anticipating yesterday a 10.30 start would see me
finish by the lunch break, so I'm now down to one and a half hours rather than two
and a half, but I'll do my best and see how we go.

MR JUSTICE MARCUS SMITH: We'll see how we go. What | am anxious is that we
don't have Ms Kreisberger in full flood at 4.15.

MR OTTY: No. I'm sure she shares that sentiment.

MR JUSTICE MARCUS SMITH: I'm sure she does.

Submissions by MR OTTY (continued)

MR OTTY: Thank you, Sir, for that indication. | will do my best.

| dealt yesterday with the case law prior to Volvo, principally Manfredi and Cogeco,
and where we got to was, one, limitation rules were, prior to the Directive, matters for

national legislatures, subject to the principle of effectiveness; two, whether
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a domestic regime complied with the principle of effectiveness would require
consideration of all its features; and three, the Damages Directive did not merely
codify pre-existing rules.

That then provides the context for Volvo itself. | wanted to take you briefly, if | could,
to the Advocate General's opinion and then to some of the passages in Volvo, but,
as you have seen, and given the indication you have just given, | will be as quick as
| can on it.

The Advocate General's opinion is at Authorities Bundle, volume 8, tab, 152, page
4577.

MR JUSTICE MARCUS SMITH: Sorry, which bundle number?

MR OTTY: Authorities Bundle, volume 8, tab 152, page 4577. | should say this is
a certified translation, | think, of the Advocate General's opinion.

You see at paragraphs 1 and 2 on page 4577 a summary of what the Advocate
General considered the case to be about, namely the interpretation of Article 101 of
the Treaty and Articles 10, 17 and 22 of the Damages Directive.

Then, at paragraph 4, the focus is on the effect ratione temporis of the Directive and
the potential impact of the case on any litigation pending before national courts
raising the issue of the application ratione temporis of the Directive. So no
reference, here at least, to the Advocate General understanding that some broader,
freestanding issue as to the reach of the general principle of effectiveness to be in
play or the potential for the case to impact on litigation not concerned with the
Directive at all.

Paragraph 20 sets out, as you've seen already, the particular factual context and the
very short Spanish limitation period of one year which the defendants were seeking
to rely upon.

Paragraph 21 setting out the questions the Spanish court had raised, which again
3
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you have already seen.

Paragraph 22 shows the range of parties making submissions in the case set
out: the claimants or the applicants, the defendants of course, the Spanish and the
Estonian governments and the Commission.

Paragraph 23, the Advocate General summarised again the focus of the case:
the temporal application of provisions of the Directive.

Paragraphs 24 and 26, he summarised or made the point about the infringement
having ceased seven years earlier, before commencement of the Spanish
proceedings. So, on the facts of the case, as you've already seen and noted, no
question of the point of cessation of infringement being material to prevent time from
running in the case under consideration.

At paragraph 29, he explained the approach he would take of answering the second
and the third questions before him, before turning to the first question, noting that
questions relating to principles of primary law would only need to be considered if the
obligation in question couldn't be deduced from the specific provisions of the
Directive before him.

He then emphasised, at paragraphs 34 through to 69, a series of core principles of
EU law as informing his approach and his ultimate conclusion, and that approach, as
we have submitted in our skeleton, was entirely in line with the principles that we
have already seen articulated.

Firstly, at paragraphs 34 to 35, he explained that the rules going to non-retroactivity,
legal certainty and legitimate expectations meant that the application of new
substantive rules to pre-existing situations could only be appropriate when it was
clear from their wording, purpose and scheme that that was mandatory.

Secondly, at paragraph 39, he pointed out that in general terms, Cogeco had already

held the Directive was not applicable to facts occurring before adoption of and entry
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into force.

Thirdly, and this is perhaps an important point to note in then subsequently analysing
what Volvo actually decided, at paragraph 41, the Attorney General recorded the
claimants' submission to the effect that the Directive applied in its entirety because
the proceedings were brought after its entry into force. He then rejected that
argument at paragraphs 43 to 44 as contrary to the wording of the Directive, most
obviously Article 22, and contrary to the objectives of predictability and giving rise to
a risk of resurrecting actions which were already time-barred.

So, notably, in this record of the claimants' case, there was no reference to any
argument that the provisions of Article 10 of the Directive somehow applied already
through the gateway of the principle of effectiveness, and there is no reference
anywhere to either the government or the Commission having advanced such
an argument, and that makes it even more of a stretch, we say, to then interpret the
court's judgment in Volvo as having reached precisely that conclusion, which is in
essence what the Claimants' case in these proceedings is.

MR JUSTICE MARCUS SMITH: That raises the interesting question of the
relationship between the AG's opinion, the court's judgment, and the dispositif at the
end of the court's judgment.

MR OTTY: It does, yes.

MR JUSTICE MARCUS SMITH: And my question is-- we've seen and it is
self-evident that one interprets the dispositif in light of what was said, and here really,
in the judgment -- to what extent is the AG's view an interpretative element in
construing what is and is not in the dispositif?

MR OTTY: Our primary position would be that it isn't, and the approach indicated by
Arsenal and articulated by Mr Salzedo yesterday is the right approach. You look at

the dispositif. If you are in doubt about the interpretation of the dispositif, you look at
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the ratio necessary for the dispositif, and that is that.

But if you want any comfort in working out what the ratio is, perhaps it's to import
a domestic concept without an adequate basis in EU law terms, but as a matter of
common sense we would say you could look at what the parties have actually
argued, and if the parties haven't actually argued for the far-reaching conclusion that
it is being contended the court found, then that is a further basis for saying, as
a matter of common sense, that really isn't what the dispositif is to be read as doing.
MR JUSTICE ROTH: You're really using that, the Attorney General's opinion, not for
his view but just as a convenient summary of what the parties were saying to the
court?

MR OTTY: Yes, on this point, that's absolutely right. And in terms of recitation of all
of the general principles, he's not really going further than the authorities we have
already looked at.

MR JUSTICE ROTH: No. Yes.

MR OTTY: In summary, as to what the AG found, where we get to, again, like the
court in Cogeco, like the court in Volvo, he treats Article 10 as a substantive
provision.

He emphasises the principles of legal certainty and non-retroactivity. He
emphasises again, like all the other authorities before the case, that assessing the
principle of effectiveness means looking at the whole situation, not individual
elements in isolation.

But perhaps of most significance, it's that point, as my Lord has just indicated: to
provide a proper, meaningful context for interpreting the dispositif, it may be of
assistance to see what the parties were actually arguing.

Now, Volvo itself, you have read it and you have seen all the material passages, and

we've addressed it in our skeleton arguments, and in the light of the indication that
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the President has just given me, | don't think it would probably be particularly
profitable to go through all of those passages.

What I'd like to do instead is, assuming them all as read, I'd like to explain five
reasons why we say the critical paragraphs that the Claimants rely upon, namely
paragraphs 56, 57 and 61, simply cannot bear the weight placed upon them and do
not justify the interpretation of Volvo contended for.

The first basic point is the one we already alluded to this morning: there is no such
conclusion in the operative part of the judgment at page 3708. Just to turn that to
you, at least, so we've got that in front of us, it's Authorities Bundle, volume 7 tab 123
page 3692. Sorry, it's 3708 for the dispositif, the operative part.

So this is the first point: there is no such conclusion in that operative part, where the
emphasis in that critical first paragraph is all on the temporal scope of the Directive
and its interpretation. There is no reference to the cessation condition here and
there is no reference either to knowledge as a concept or the particular landing point
on knowledge that the Claimants contend for.

The reasoning, if one goes back into the reasoning, the reasoning necessary to
reach the conclusion that is expressed here in this first paragraph involved no more
than, first, an explanation as to why Article 10 was a substantive provision which
could not be applied retroactively by virtue of Article 22 of the Directive; and,
secondly, an analysis of what retroactivity might or might not involve. And
specifically, it was not necessary to the conclusion expressed here to decide either,
(a) that time could not start to run until an infringement had ceased or, (b) that time
could not start to run until the particular form of knowledge identified in paragraph 61
of the judgment or in the Damages Directive had been attained.

If the Court of Justice had intended to make a definitive ruling, contrary, we say, to

everything that had been said previously in Court of Justice judgments, including
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Manfredi and Cogeco, about the need to consider effectiveness in the round, taking
account of all features of the national limitation regime -- if it had intended to
conclude that regardless of any other features of the limitation regime, the principle
of effectiveness required both a cessation condition and a particular landing point in
terms of knowledge included in the Directive, then that would have been set out in
the operative part of the judgment.

The fact that there is no reference either to cessation or to knowledge shows that it
didn't intend that, and it would have been extremely easy to include the words the
Claimants seize upon in paragraphs 56, 57 and 61 in that operative part. We've
seen in Cogeco that's what they do sometimes.

And that's probably the shortest of all the short answers to the Claimants' case in
these proceedings.

MR JUSTICE MARCUS SMITH: Your point is really a related double-barrelled one,
in the sense that this is a departure, a new point, that doesn't appear in the dispositif.
MR OTTY: Yes.

MR JUSTICE MARCUS SMITH: In other words, if you've got an established
principle that appeared in the dispositif of an earlier case, you would not expect it to
be repeated or not necessarily repeated in the dispositif of a later case; you would
regard it as a building block going forward --

MR OTTY: Yes.

MR JUSTICE MARCUS SMITH: -- which you just take into account as the
established law of the EU.

MR OTTY: Yes.

MR JUSTICE MARCUS SMITH: Really you would expect an alteration, a resiling
from that to appear in the dispositif, not simply a confirmation.

But here you are saying -- obviously we've got Mr Saunders' submissions on this in
8
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mind -- but here you are saying this is a departure in a number of respects.

MR OTTY: Yes.

MR JUSTICE MARCUS SMITH: And if it is an intended departure, it will be in bold
at the end and, if it isn't, then all you've got is a discussion --

MR OTTY: Yes.

MR JUSTICE MARCUS SMITH: -- which isn't part of the dispositif.

MR OTTY: Yes, and it's a departure going in precisely the opposite direction to the
direction the court went in Manfredi, where it specifically had an opportunity to
embrace a cessation condition and didn't take it.

MR JUSTICE ROTH: Though it does depend on the limitation period not elapsing.
MR OTTY: That's true.

MR JUSTICE ROTH: And while cessation was irrelevant on the facts of this case,
because cessation was long before, the knowledge was relevant, as they point out in
the reasoning. It's because of the knowledge point that the limitation period, as they
interpret effectiveness, had not elapsed. So there is a difference --

MR OTTY: There's a difference and there's --

MR JUSTICE ROTH: --in the relevance of the two and cessation is really irrelevant.
MR OTTY: Cessation is completely irrelevant.

MR JUSTICE ROTH: Whereas knowledge is directly relevant.

MR OTTY: Yes. | can see how you can get to a point where you say a knowledge
component is relevant to the analysis. The question for this Tribunal is whether the
particular landing point on knowledge contended for by the Claimants is a necessary
part of the reasoning. And we say that the English law on limitation, in particular with
section 32, embraces a knowledge component in the context of covert practices,
deliberate concealment, and what might or might not reasonably be discovered.

So this provides no answer to the question whether or not that kind of approach to
9
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knowledge is compatible with the principle of effectiveness.

So that's our first point.

Our second point, which is related, and in a sense is very similar to the different
articulation that the President just put to me, is that if the Claimants' interpretation
were correct, then the Court of Justice would have in substance departed
sub silentio from all previous case law by the creation of a far-reaching and
hard-edged rule applicable in all circumstances, whatever the length of the limitation
period, whatever provisions might exist for its suspension, whether or not that
limitation regime provided for causes of action to accrue on a daily basis, and in
a case where one part of the hard-edged rule contended for at least, namely that
relating to cessation, was, as my Lord Mr Justice Roth just put it, entirely irrelevant
on the facts of the case. Furthermore, a proposition which, it appears, was not the
subject of any argument by any party appearing.

So that's the second reason, pointing to the inherent unlikelihood of the Claimants'
interpretation being correct.

The third reason is that if that had been the court's conclusion, it would have
rendered academic all of the debate about the temporal scope of Article 10 of the
Directive, and in turn paragraph 1 of the dispositif, because the key points in issue
would already have been part of applicable Union law through the gateway of the
principle of effectiveness. The court could and would have been able to cut right
through all of the argument about the temporal effect of the Directive by simply
saying the key provisions of Article 10 are already provided for in the general
principle of effectiveness, so we don't need to dance on a pin head and look at
Article 22 and all the rest of it.

The fourth point, and the reason the court couldn't go down that road, in addition to

the fact that it would have involved a departure from pre-existing authority, without
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any explanation or argument -- the fourth point is that that would have been a state
of affairs that would have been inconsistent with the wording of the Directive itself,
and in particular Article 22(1), and it would have been inconsistent with the approach
of a number of Member States in providing only for the prospective transposition of
the Directive, and this is perhaps another point one gets a factual point of assistance
from the Advocate General, which the Advocate General had referred to and which
the Commission had not objected to.

Then the fifth point which I've already made, under different guises, | suppose, so it's
perhaps not a fifth point but | will emphasise it again: it would be a pretty startling
outcome in a case where no party appearing, embracing two governments and the
Commission, had actually argued for it. That's, we say, a complete answer to the
Claimants' case. It means we could end submissions there, in one sense, and not
deal with anything else, but | will resist that temptation; I've got, even on the curtailed
time, a bit of time to go.

Deutsche Bank is the only other Court of Justice case referred to. It's a very recent
one. We respectfully submit the Claimants get nothing at all from it. It's at
Authorities Bundle tab 131 at page 3930

As we see from paragraph 8, it too concerned the same Spanish law limitation
provisions considered in Volvo, so in that sense it's immediately unsurprising that it
simply followed the approach in Volvo. It too, as we see from paragraph 14,
continues infringement which had long since ceased, so again cessation was
completely irrelevant.

The operative part of the order in this case, paragraph 73(1) on page 3943, was all
about knowledge, nothing to do with cessation, and whether a domestic provision
which allowed for the commencement of a limitation period on publication of

a Commission summary was compatible with the principle of effectiveness.
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Nothing that the order said about limitation periods and cessation of infringement
was relevant, let alone necessary, to that conclusion, and there's again nothing here
to say that only the specific landing point on knowledge identified in Article 10(2) will
do.

To the extent the court in this case cited Volvo, it did nothing more than cut and
paste passages from it. It added nothing by way of analysis or reasoning.

So that's the Court of Justice case law. Even post-Volvo, even post-Deutsche Bank,
its binding content remains, as | submitted when | started yesterday, when giving
an overview of our submissions, and as | sought again to summarise this morning.
Prior to harmonisation, limitation is a matter for the individual states. The rules are
subject to the principle of effectiveness, and the principle of effectiveness did not
incorporate a hard-edged rule mirroring Article 10(2).

So that's our first argument.

Our second argument on Volvo is that the Claimants' case, that the content of
Article 10 of the Directive reflects the general principle of effectiveness, is barred by
binding Court of Appeal authority in the form of Arcadia. As | sought to indicate
yesterday, we say there is no tension at all between a proper interpretation of the
Court of Justice case law and Arcadia; they're entirely consistent.

Arcadia is at Authorities Bundle, volume 4, tab 77, page 2217, and the key passages
are at paragraphs 73 to 79, beginning on page 2235, in the leading judgment of the
Chancellor, Sir Terence Etherton.

The same argument is now advanced by reference to the general principle of
effectiveness, and the same provisions of the Damages Directive were rejected as
unarguable.

74, just by C to D, his Lordship accurately summarised the content of the principle of

effectiveness and drew attention to the Supreme Court's confirmation that
12
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reasonable periods of limitation were likewise recognised in EU law as necessary
and desirable by reference to the principle of legal certainty.

At 75, by F to G, his Lordship found that there was no basis for concluding that
a limitation period of six years for a competition law claim, with the benefit of the
postponement provisions in section 32, were in principle incompatible with the
principle of effectiveness. That's the passage | referred to at the outset yesterday in
summarising what we submit to be the flaws in the Claimants' cases. It's simply
wrong to say that Arcadia was only about section 32 and had nothing to say about
section 9 of the Limitation Act. The reference to the six-year limitation period is
obviously to section 2 and section 9, and it's worth noting in this regard that
paragraph 8 of the Chancellor's judgment at page 2220 expressly refers to those
sections too.

At 76, back in the key passages of the judgment, his Lordship mentioned the Court
of Justice decision of Danske Slagterier, which he said he found of no assistance.
That case was, as his Lordship rightly held, very different on its facts, relating to free
movement of goods and issues of inadequate transposition, and it had in fact held
that a national limitation period commencing when the first injurious effects were
produced was not liable to breach the principle of effectiveness.

| don't need to turn it up, | don't think, but | will give the reference so the Tribunal has
it. It's at Authorities Bundle, volume 4, tab 62, page 1742, and the material holding is
at page 1743, and in the judgment at paragraphs 49 to 52.

The only point | want to mention it for, and the only reason I'm really referring to it, is
that you will see in those passages of the Slagterier judgment the key passages in
Manfredi were themselves set out. So any notion such as that which Mr Saunders
appeared to be floating at one point, without expressly articulating, yesterday, that

Arcadia was somehow decided per incuriam because it didn't have Manfredi before it
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in the list of cited cases, is a bad point; the principles were there. But as I've
submitted yesterday, the principles are entirely consistent with the landing point of
the Chancellor.

Paragraph 77, the Chancellor recorded a submission that in the context of
infringements of competition law, the relevant EU principles were laid down in the
Damages Directive, particularly Article 10(2), and that these provisions merely
codified longstanding EU jurisprudence. That's of course in substance what the
Claimants say here.

Then at paragraph 78 his Lordship rejected that argument. As the Chancellor put it,
by reference to Article 22 of the Directive in particular, it was plain that the provisions
of Article 10(2) in particular are new law. So exactly the same landing point as the
Advocate General in Cogeco had arrived at.

At paragraph 79, this position was held to be so clearly against the claimants that
a reference to the Court of Justice was refused.

Now, all that's said in response to Arcadia is -- in the skeleton arguments at least --
that it was of limited relevance because it preceded the key case of Cogeco and
therefore provides no authority that this court should have regard to. Now, that
argument just proceeds, on the basis of a straightforward misreading of Cogeco, as
| sought to explain yesterday.

The result is therefore that Arcadia remains good law and is binding on the Tribunal.
You get in fact to precisely the same destination as the Court of Justice case law
takes you to anyway.

The third argument we have on why if it's in play, Volvo shouldn't be followed, is the
incoherent and unprincipled nature of its reasoning, if it's said to justify the
conclusion that the Claimants contend for as to its interpretation. This is a point that

we've set out in our skeleton argument at paragraphs 30(b) to (g) and at paragraph
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73, and again | can, | hope, cut through it quite quickly, summarise it quite quickly. It
boils down again to --

MR JUSTICE MARCUS SMITH: Mr Otty --

MR OTTY: | don't need to go there?

MR JUSTICE MARCUS SMITH: -- you can leave that.

MR OTTY: I won't. It's set out in those passages.

MR JUSTICE MARCUS SMITH: We'll obviously read it but we don't think you can
helpfully add anything to your excellent written submissions.

MR OTTY: Thank you very much, Sir.

None of the arguments as to why, on the Claimants' case, Volvo should somehow be
followed overcome any of these problems. I'm not going to take time going through
them. They are aseries of generalised assertions, they are a series of
misunderstandings or misinterpretations of EU law, and to cite laudable objectives
pursued by competition regimes is interesting but ultimately analytically irrelevant.

So where does that take us on the key questions? The answers are, as | submitted
yesterday. Firstly, the judgment in Volvo is, on any view, not binding authority for
anything. It's not relevant; it shouldn't be followed, for all the reasons I've just given,
whether that's the binding Court of Appeal authority, the Court of Justice case law, or
the incoherence in the reasoning behind 56, 57 and 61, etc.

MR JUSTICE MARCUS SMITH: In asense, there's anexus between your
incoherence point and your interpretation of the dispositif --

MR OTTY: Yes.

MR JUSTICE MARCUS SMITH: --in that as one would expect, the more surprising
the outcome, the clearer the statement that it is intended in the dispositif.

MR OTTY: Yes.

So applying all that, then, to the listed questions before the Tribunal, the answer to
15
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questions 1 and 2 follow -- as we've submitted them in page 3 of our skeleton
argument. The answers to questions 1 and 2 follow from what we submit to be the
correct analysis of the Court of Justice case law, up to and including Volvo.

In terms of the particular landing point on knowledge contended for, in terms of the
cessation condition contended for, it's the Directive and nothing else.

The answer to question 3 follows from Mr Salzedo's submissions and the
submissions I've just made. If Volvo is in play somehow, it shouldn't be followed.
And the answer to question 4 is it follows that English law is concerned with and
governed by the Limitation Act provisions as they stand -- see Arcadia -- and, as you
heard yesterday, in the light of the Tribunal's ruling earlier this year, no separate
issue arises under Scottish law.

Now, that only leaves left to be addressed equal treatment, remedy and abuse of
process, which | was going to touch upon very briefly, if that would assist.

Equal treatment first. This is the new argument advanced by the Merricks
Claimants. As | said yesterday, they are unpleaded; no notice was given of them
prior to receipt of the Merricks skeleton argument. They don't flow from Volvo and
they fall, therefore, outside of the originally envisaged scope of this hearing, set out
in your order, Sir, of 23 December 2022 at Hearing Bundle volume 2, tab 19,
page 634. And they also don't of course form part of the list of questions.

So our primary position is they should just be put to one side.

It's particularly obvious in circumstances where the Merricks Claimants themselves,
at paragraphs 41 to 42 of their skeleton, seek to prevail on the argument by
complaining about a lack of evidence justifying differential treatment.

But in any event, the submissions are flawed, and the reason they are flawed is
explained in the case of A and B v Secretary of State for Health, in the judgment of

Lord Reed and Lord Hughes, which was agreed with in this respect, although
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differed in other respects, by Lord Kerr. You have that in the bundle at Authorities
Bundle, volume 5, tab 85, page 2345. |It's particularly paragraphs 40 to 44 of
Lord Reed, first of all, especially 40, 42 and 44, if | could just ask the Tribunal to cast
their eyes down those paragraphs.

What you will see from them is --

MR JUSTICE ROTH: Sorry, do you have the bundle page?

MR OTTY: I'm sorry, 2345 is the judgment.

MR JUSTICE ROTH: Is the start.

MR OTTY: Then the paragraphs begin at 2361.

MR JUSTICE ROTH: Thank you.

MR OTTY: It's, as | say, 40 through to 44.

Then Lord Kerr, agreeing with Lord Reed's approach in paragraph 90 which is at
page 2377.

So what you get from these passage is that the mere existence of variations
between different legal jurisdictions within a single state does not per se constitute
discrimination.

MR JUSTICE ROTH: This was for the purposes of the Convention, wasn't it?

MR OTTY: Itwas. It was for the purposes of Article 14 of the Convention.

MR JUSTICE ROTH: Which was not the argument that the Merricks Claimants are
raising. They are not relying on the Convention.

MR OTTY: They do rely upon the Convention, because they rely upon Carson,
among other cases.

MR JUSTICE ROTH: | see.

MR OTTY: And they equate equal treatment with Article 14, and there's a similar
analysis that applies because, in both contexts, to get either an equal treatment off

the ground in EU law terms or an Article 14 argument off the ground in Convention
17



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

terms, the starting point is you've got to find two different groups in a relevantly and
materially indistinguishable position who are being treated differently.

MR JUSTICE MARCUS SMITH: | just want to see how far you agree with the point
that Mr Tidswell put to Mr O'Neill when this point cropped up. It's not enough to say
that A in one area is being treated differently to B in another area because that is or
may be part of the constitutional arrangements within a given Member State, so such
differences can be perfectly legitimate and explicable, as is explained indeed in
paragraph 40 of A and B.

MR OTTY: Yes.

MR JUSTICE MARCUS SMITH: So you've got to have some form of right,
EU-derived right, which is implemented differently without justification across the two
law areas.

MR OTTY: Yes.

MR JUSTICE MARCUS SMITH: So suppose one's got not a directive but
a regulation. Were one to see in one law district a materially different application of
that regulation compared to the other area, then that discrimination would require
some degree of justification because the point about regulations is they create
a uniform set of rights across the EU and so discrimination there is something which
is difficult to explain by simply the fact that they are two different law districts in
a non -- completely unitary state.

MR OTTY: Yes.

MR JUSTICE MARCUS SMITH: Here, however, we are talking about either
a directive, if one is looking at the Directive, or aset of principles regarding
effectiveness of EU law which contains within it a degree of discretion or penumbra
which means that you have different implementations in different areas, both

between Member States and between law districts in a single Member State which
18



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

gives a room for manoeuvre.

MR OTTY: Exactly.

MR JUSTICE MARCUS SMITH: And A and B is saying no more than that, if | read
it --

MR OTTY: | respectfully adopt that analysis. All this really adds is to say that it's
certainly not enough to say there is, within a single state, a different set of legal
provisions because, exactly as you have just articulated it, Sir, and consistent with
the Court of Justice case law, the overall target is the same, the principle of
effectiveness. But just as when you are dealing with different Member States, that
can be satisfied in different nuanced ways, so within a single state that can be
satisfied in different nuanced ways.

So you just don't get an argument about equal treatment or discrimination off the
ground, we say.

This argument, remember, only arises, ex hypothesi, if the Claimants have failed by
reference to their principle of effectiveness arguments. So it's particularly difficult to
see how it could prosper. And all of this shows, consistent with the approach --

MR JUSTICE ROTH: It doesn't depend on the -- it's not a different application of the
principle of effectiveness because, as you say, it arises if that argument fails, so the
principle is satisfied, and then you are just left with the principle being satisfied but
a more generous limitation rule being adopted by the legislature of one part of the
UK. This has happened in a whole host of areas.

MR OTTY: Yes, exactly, and even the adjective "generous" gives rise to its own
difficulties, as illustrated by the question that the President put to Mr O'Neill
yesterday in terms of levelling up. Who are you going to be generous to? Are you
going to be generous to the defendants, with their limitation defences, or are you

going to be generous to the claimants --
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MR JUSTICE ROTH: | meant generous to the claimants, obviously. But do you
have --

MR OTTY: And none of the cases about levelling up involve that situation where you
have two interested groups with diametrically opposed interests, depending on the
landing point of limitation.

Yes, thank you. Mr Cook has very helpfully reminded me and just turned my
attention to my Lord Mr Justice Roth's point. At the end of 44 in Lord Reed, although
your Lordship is absolutely right, this was a Convention case, he is drawing attention
to the same analysis and approach applying in a Community context by reference to
the Horvath decision, in the five/six lines of 44 on page 2363 of the Authorities
Bundle.

MR JUSTICE MARCUS SMITH: Yes. That's very helpful.

MR OTTY: So that's equal treatment and that leaves only remedy and within that
abuse. And obviously we say remedy doesn't arise, for all the reasons given above.
If it did arise, then we agree with the analysis relating to disapplication set out in both
the Visa skeleton argument at paragraph 40 and the Stephenson Harwood skeleton
argument set out at 82 to 83. This would be a case of disapplication in relation to
proceedings brought prior to completion day or nothing.

We reject the argument advanced by the Stephenson Harwood Claimants that
somehow section 2 of the Limitation Act could be construed such that "date when the
cause of action accrued" should be interpreted as meaning the date on which the
anti-competitive practice came to anend. That would be contrary to very
long-established and basic principles of English law to the effect, as we have
discussed already, that where a continuing tort is alleged, a fresh cause of action
accrues every day, with a right to bring an action restricted to that part of the wrong

committed in the previous six years. It would also give rise to the nonsensical result
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which the Stephenson Harwood skeleton fairly acknowledges at paragraph 71 that it
would mean that a claimant wouldn't have a cause of action and couldn't bring
a claim until an abuse of practice had ceased.

Abuse of process then is the last argument and it's set out at paragraphs 80 to 81,
and it's the one upon which Ms Kreisberger reserved her position so she could hear
what we had to say.

It said, | think, that for the Defendants to rely upon the Limitation Act in the way they
do would involve an abuse of process, it says, since the Tribunal is bound to give
effect to EU law. They cite the Hyderabad funds case, which the President will recall
fondly, I'm sure, as supporting that proposition. Now, that case of course involved
very different circumstances, and a party picking and choosing when to deploy
sovereign immunity arguments and when to deploy limitation arguments. There's
nothing remotely of that kind here. All the Defendants have done is invoke primary
legislation and a binding Court of Appeal judgment setting out clear limitation
defences.

If instead -- it's not entirely clear to us, but if instead the Claimants' complaint on
abuse is that it is an abuse of process for a defendant to invoke limitation provisions
in circumstances where Parliament has itself barred their disapplication by reference
to EU law, that is a more striking submission still and involves a collateral attack on
parliamentary legislation.

MS KREISBERGER: I'm so sorry to interrupt whilst Mr Otty is in his flow but | can
confirm that we don't maintain this argument.

MR OTTY: Oh. Well. |didn't have ten other pages to make. That's it then, the
abuse of process argument doesn't arise; it doesn't need to be discussed.

Those are my submissions, Sir, so I've beaten the clock, unless there are any

particular questions that | can attempt to assist on.
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MR JUSTICE MARCUS SMITH: Mr Otty, we are really very grateful and thank you
for accommodating the pressure we put you under to get through your submissions.
We are really very grateful. We have no further questions.

MR OTTY: Thank you very much, Sir. Mr Salzedo couldn't resist the temptation to
have the last word but | understand it's extremely short.

MR SALZEDO: | just wanted to check the Tribunal received overnight from us, |
hope, an authority in support of something | said yesterday for which | did not give
any authority. | see some blank looks, in which case I'm glad | stood up.

MR JUSTICE MARCUS SMITH: We have not, but we will make sure we track it
down.

MR SALZEDO: In that case, it may make sense for me to just show it to you.

MR JUSTICE MARCUS SMITH: What is it?

MR SALZEDO: It's a House of Lords decision called Odelola, which was on the
point that the presumption against retrospectivity varies depending on precisely what
retrospectivity is in issue. | was conscious that | said that yesterday --

MR JUSTICE MARCUS SMITH: It is at tab 7 in the Third Supplemental Authorities
Bundle.

MR SALZEDO: I'm very glad to hear it. We said in our covering letter, all we did
was we gave reference to the paragraphs that | say support what | said yesterday.
So, if it assists you, | will point them out to you now.

MR JUSTICE MARCUS SMITH: Yes, that will help.

MR SALZEDO: The least important is probably the first which is Lord Hoffmann at
paragraph 5, and then there's Lord Brown at paragraphs 31 and 32, and | particularly
draw attention to the quotation from Lord Mustill at paragraph 32 which | say
supports very distinctly what | said yesterday.

Finally, there is Lord Neuberger at paragraphs 55 to 57, including a quotation from
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Justice Staughton at paragraph 57.

As |say, |don't want to make any new submissions, but that supports, in my
submission, what | said yesterday.

| mention one other thing, Sir, which is that while Mr Otty has been on his feet, we
have been sent a further authorities bundle, containing | think two items. One is
a slightly extended version of the Lenaerts extract that | showed you yesterday, and
| do not know which part of that is relied on or what for, and another is a recent
decision of the Court of Appeal, which again we don't know | think at the moment
what is being relied on. | just make the point that we have not had an opportunity to
deal with those authorities.

MR JUSTICE MARCUS SMITH: Thank you very much. We are very grateful.

Mr Saunders?

Reply submissions by MR SAUNDERS

MR SAUNDERS: Gentlemen, I'm afraid | have to confess that I'm not entirely on top
of all the recent authorities that have been coming in, but probably | don't need to
address those anyway, | think certain aspects of the case don't particularly affect the
thrust of our arguments.

Can [ just pick up -- Mr Salzedo started yesterday with a number of points about
stare decisis and the effect of Court of Justice judgments. It is important just to step
back a little bit. When the Court of Justice gives a preliminary ruling, it is not
deciding the case before it but it is giving a ruling on the validity or interpretation of
one of the legal acts or a legal provision that it has been asked about. That is the
procedure. The EU law says nothing about what happens about the further conduct
of the national proceedings once a reference is received. It does say though that it

binds the referring court in its application of Community law. If the referring court
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didn't comply with the ruling, then the Commission might try and nobble the Member
State for infringement proceedings or there might even be state liability.

So that's the regime. It's almost as if the referring court cedes part of its jurisdiction
to the Court of Justice to rule and then the case comes back to it.

The binding effects -- you have heard submissions from all of us about Bosch, as
cited in the Court of Appeal in Arsenal, and that sets out conveniently a summary of
the fact that the dispositif is to be interpreted in the light of the reasoning of the
judgment.

The binding effect of the ruling generally does not stop national courts from making
further references. Sometimes they found that they need to ask further questions or
that the original ruling didn't answer the questions that they had. The English courts
were great fans of that in some of the parallel import cases many years ago, and
there are several examples of that happening. Bosch was in fact one of those.

But what a national court cannot do is make arenewed reference in a case to
challenge the validity of the earlier ruling, and there's a recent order in case C69/85,
Wunsche, that knocks that point on the head.

So the pressure valve argument doesn't quite work in that way that Mr Salzedo was
saying. You are, as a national court, stuck with the rulings, you can re-refer to ask
further questions, but you can't just say, "Have another go at this", unless there is
some basis for asking for further assistance from the court.

In those circumstances, the earlier decision is acte clair, as opposed to acte clair. It
has already been ruled upon, it's acte clair, which is a different doctrine.

Now, the effect on other parties. Preliminary rulings are declaratory. They lay down
how EU law must be interpreted from its inception. My Lord has seen the authorities
on that. But part of the -- the reasoning in the decision, the ratio that leads to it, is

binding more generally, and that is one of the reasons why Member States
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frequently intervene and the Commission is required to be at preliminary reference
hearings because, obviously, if they rule that a particular provision has a particular
effect, then that carries across to Member States right across the Union.

Take, for example -- there are many judgments where the court has ruled that the
particular article of the directive amounts to a full harmonisation of the law in
a particular area. That may not be seen in the dispositif dealing with the question
that was specifically referred, but it's a jolly important thing that Member States will
intervene on because that then limits their discretion when they are applying their
national laws and has a huge effect on the legal system more generally.

So those rulings, the reasoning in the rulings is of great importance, so one
shouldn't, as it were, apply the kind of highly reductionist approach which the
Defendants seem to be approaching the reasoning on.

It is correct that the CJEU defines the meaning and scope of the rule and how it must
have been understood from the time it came into force. There is one limitation to
that which is that the Court of Justice does recognise res judicata for national
decisions. So, if there is an earlier judicial decision applying Community law as it
was previously understood, the fact that the Court of Justice comes along later on
and says, "This is how the law should be interpreted”, does not unravel all national
earlier jurisprudence. So they recognise res judicata in those circumstances
because otherwise, as you'd imagine, the whole system would collapse pretty quickly
and everyone would be trying to reopen all the national decisions. So that is
an exception.

But beyond that, the law is absolutely clear: they are declaratory of the proper
approach.

Mr Otty made a series of submissions -- | should say before | finish with Mr Salzedo,

his submissions on the Withdrawal Act, we didn't detect any particular difference
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between his submissions and approach to the Act and the approach that | outlined to
you yesterday, so | don't think there's anything that we need to come back on on
that.

Mr Otty yesterday dealt with the CJEU case law. You heard my submissions on why
it is important to trace through the development of those principles. One point that
Mr Otty was at pains to emphasise a number of times was the fact that the court
emphasises that aspects of the limitation regime need to be taken in the round. That
is absolutely correct. But-- and we see that in the judgments | took you to -- the
point that is made repeatedly is you can't just take the limitation period on its own. It
is the starting and stopping of the clock that is actually, if anything, more important.
So that you get.

But where Mr Otty goes with that is to say it is implicit there is therefore a wide
Member State discretion and the UK Limitation Act it follows is just fine. That doesn't
follow because what we see time and time again is the Court of Justice descending
into the detail of the national regimes. So it does make specific rulings about certain
things not being compatible with the principle of effectiveness, and then Member
States have got to sort it out. So by considering those factors in the round, it doesn't
stop the court intervening when it needs to say that something is not consistent with
the principle of effectiveness.

The knowledge requirement, we say, is clearly there as a theme in the case law.
You see that in Cogeco. It's written down in Volvo. Volvo does nothing more, we
say, than record the consequences of Cogeco, and note in that regard the Advocate
General's opinion of Advocate General Kokott in Cogeco that my learned friend took
you through. That actually talks through the knowledge requirements and sets it out
in a quite a lot of detalil, just below the section you were taken to.

The knowledge requirement is, we say, an essential aspect of the principle of
26
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effectiveness for limitation to start to run. That is a separate point; just to be
absolutely clear, it is a separate point to the question of the proper interpretation of
our domestic law, section 32 and section 2. We might be right about a concealment
defence on section 32 on English law as it stands, but either way you have got to
build into the approach to limitation, section2, section 32, the knowledge
requirement, we say, when you are considering limitation periods for competition
damages actions, otherwise you are not giving effect to the required principle of
effectiveness.

So | just want to be absolutely clear that the two are not one and the same; they are
separate. This was a separate principle of EU law which we say cuts across post-IP
completion day case law. My learned friends referred to Tower Bridge, which was in
the Authorities Bundle volume 7, tab 124. That authority was not followed because
firstly it was at odds with earlier jurisprudence. Secondly, it relied on a case called
Ferimet which the Court of Appeal earlier noted was not applicable. So if you look in
the judgment at paragraph 114. That case proceeded without an Advocate
General's opinion and it failed to deal with earlier case law. So it was quite
an extreme case, Tower Bridge, and in those circumstances it is not entirely
surprising that the Court of Appeal was not terribly enamoured with it.

London Steamship, that authority was not followed, in that case, because it was
contradicted by an earlier CJEU case in Carfesio, and you see that again in
paragraph 55 of that judgment.

One case that was referred to in my learned friend's skeleton argument which he
didn't address you on orally was Tuneln. In that case, Lord Justice Arnold -- that
was acase about a "communication to the public" right, which is an aspect of
copyright. There has been awhole series of references asking what is a

communication and who are the public in essence, | think about 20 or something. In
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that case, Lord Justice Arnold did rely on post-IP completion day -- on a post-IP
completion day judgment of VG Bild. That's in paragraph 91. One of the reasons he
gave for relying on it is that it builds upon and further refines the CJEU's previous
jurisprudence. That's paragraph 117 to 122 of his judgment.

Lady Justice Rose, as she then was, agreed with Lord Justice Arnold's judgment,
she just cautioned on giving some sort of gazetteer setting out principles of EU law,
in a form of a sort of series of enumerated points. And Sir Geoffrey Vos, the Master
of the Rolls, again said it wasn't a good idea to set out the gazetteer points, that it
was better to focus on the authorities which included the post-IP completion day
case of VG Bild.

MR JUSTICE MARCUS SMITH: | don't think the Defendants are saying we're
precluded from following Volvo. They say the legislative regime that applies is that
we may have regard to it.

MR JUSTICE ROTH: Yes.

MR JUSTICE MARCUS SMITH: And they say you can have regard to it but look at it
and we shouldn't follow it.

MR SAUNDERS: Yes, you have regard to and then you pop it in the bin.

MR JUSTICE MARCUS SMITH: Yes, you consider it for various reasons, and then
there is clear distinction between being bound and having regard. If you have
regard, it means you have a right to say, "No, no", you have to give reasons for that,
why you think it's not appropriate to follow.

MR SAUNDERS: My Lord, we don't-- as you will heard from my submissions
yesterday, | don't think we have any disagreement with that in terms of the approach
on section 6.

MR JUSTICE MARCUS SMITH: So if in certain cases the English courts have had

regard and said, "Yes, we think we should follow", | don't know if that helps us.
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MR SAUNDERS: It can give you confidence. Tuneln is not an authority in my
learned friend's favour, properly analysed. The point that the Court of Appeal,
particularly Lady Justice Rose and Sir Geoffrey Vos, was concerned about was
making these sorts of enumerated lists of principles which -- 1 don't think they
particularly liked that. But they were relying -- they were looking on -- they formed a
view that you had to be cautious about post-IP completion day cases but they were
nevertheless, as Lord Justice Arnold identified, recognised that this particular one
built upon the earlier cases and assisted him in that regard.

So it's not an authority in my learned friend's favour, in my submission. That's the
only point | wanted to make. | agree that this is not a hard-and-fast rule in the sense
that | point to things where it's happened and he points to things where it hasn't. The
Tribunal needs to form a view itself as to whether it's appropriate. We say in this
case, if we are wrong about these being threads in law, you should still nevertheless
absolutely follow Volvo for the points that we have made already.

Deutsche Bank, can | just address you very briefly about that. It may just be worth
looking at that, if we could. Authorities Bundle, volume 7, tab 131.

Can we just look at the dispositif --

MR JUSTICE MARCUS SMITH: Can you give me the --

MR OTTY: PDF 3930 is the start, and can we look at page 3943.

You will see just there -- the part that | wanted to draw to your attention was just the
end of the first paragraph of the dispositif on page 3943:

"... provided it can be reasonably considered that, on the date of the aforesaid
publication, the injured party was aware of the essential aspects allowing him to
bring his [claim] for damages."

So, whilst the point which is made in relation to Cogeco was a slightly narrower one

in relation to the dispositif there, we've got it here in Deutsche Bank.
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MR TIDSWELL: That's quite different from Volvo, isn't it?

MR SAUNDERS: Yes.

MR TIDSWELL: You don't see that appearing in Volvo even though actually a lot of
this is a re-cast of Volvo in the decision.

MR SAUNDERS: Yes.

MR TIDSWELL: That's quite a material difference, isn't it?

MR SAUNDERS: It is, but you have to look at how the question arises because
quite often the formal dispositif is just a response to the way the questions were
formulated to the court. Then you have the reasoning in between which gets you to
the formal conclusion which is limited to the points that were taken.

MR TIDSWELL: Yes.

MR SAUNDERS: So actually, what you've got here is, because of the way all this
was structured, you've got the court just bringing together the earlier case law and
writing it down as part of the dispositif, rather than part of the reasoning in the earlier
decision.

MR TIDSWELL: Yes.

MR SAUNDERS: Arcadia, Court of Appeal, our position -- you have already heard
my submissions on that -- none of the key cases are cited. It was pre-Cogeco,
pre-Deutsche Bank, pre-Volvo. We are not concerned in this case with whether the
Damages Directive is a codification of the principle of effectiveness or not. That is,
to use aterm, an Aunt Sally in the sense that it doesn't matter. What we are
concerned with is what is the proper scope and approach as far as the question of
effectiveness is concerned for a directly effective action under Article 101. The
Damages Directive, we submit, is something of a red herring and it doesn't -- there is
a forensic point but no more than that, which is a lot of the submissions were made --

you will see in the skeleton argument there's a long tour through the highways and
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byways of the travaux for the Directive, which again doesn't really assist one at all in
terms of just identifying the answer to the questions that the Tribunal has before it.
| think those are our only points by way of reply, save if | may just hand over to

Mr O'Neill for two minutes, just to deal with ...

Reply submissions by MR O'NEILL

MR O'NEILL: | was hoping for five.

Again, I'll do this bullet-point style. First of all, of course, as Mr Justice Roth pointed
out, our arguments on an EU law basis, the Convention case law is referred simply
for comparative purposes in terms of the supererogatory nature.

The case of A and B which Mr Roth, he took one to, he seems to have
misunderstood. That is a case -- the facts were that women in Northern Ireland
couldn't get abortions in Northern Ireland so they were moving to England, and they
were not being allowed NHS-funded abortions there.

So that is a case where, unusually, the Supreme Court actually went beyond the
jurisprudence of the Court of Justice -- of the Court of Human Rights, and it said that
the right to an abortion was a matter of Article 8, and the differentiation between -- of
women moving from Northern Ireland as opposed to women resident in England and
the treatment there was sufficient to be caught by Article 14. It was going beyond
the case law. And, as aresult, the unanimous decision of the court was that
differential treatment required to be justified. Two of the Judges, Lord Kerr and
Baroness Hale found it not to be justified. Three of them did.

So it very much is a case on point with the idea that differential treatment within
a Member State, whether by legislation or by administrative decision, is something
which in principle is caught by the prohibition against discrimination.

And Lord Reed's judgment is absolutely and unequivocally clear on that, where he
31
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says at -- the parts that weren't taken and I'll just give for the notes -- paragraph 47:
"Differential treatment ... can be ... present whether the legislation in question is
national or sub-national in origin, and whether the residence test relates to residence
within the country in question or within a constituent part of [the country]. A law
which treats the residents of a place differently from non-residents therefore
differentiates on the basis of personal status, within the meaning of Article 14,
whether the law ... has been passed by the Parliament of the United Kingdom and
applies to the whole of the UK, or has been passed by the devolved legislature of
one part of the UK ..."

He says if that applies to legislation, the same applies to administrative
arrangements, but concludes that that just means that the difference in treatment
has to be justified.

Mr Otty then referred to-- but there's a passage in paragraph 44 of Lord Reed's
judgment which is simply agreeing indirectly with Lord Hughes, it's a minority and
obiter remark in terms of the EU law, which is what we are interested in, where he
says at paragraph 44, by reference to the case of Horvath v Secretary of State for
the Environment in which he quotes a passage at paragraph 58, but he quotes it
selectively, so it's important to look at Horvath which is actually in the bundle, when
he says it is accepted by the Court of Justice that "where the constitutional system of
a member state provides that devolved administrations are to have legislative
competence, the mere adoption by those administrations of different ... standards ...
does not constitute discrimination contrary to Community law".

The references to Horvath, that's in the Authorities Bundle at volume 4, tab 64, page
1829. Picking up the President's point, that is precisely a case where, unusually, the
EU legislature allowed for differential treatment within a Member State. It was

specifically to do with good agricultural and environmental conditions that were
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conditional on getting the single farm payment.

Unusually, the specific regulations in relation to those said that those good
agricultural and environmental conditions could vary depending on the region within
the Member State, and therefore it was open to the Member States to devolve
regionally what those conditions might be.

MR JUSTICE MARCUS SMITH: But you say it's got to appear in the EU instrument?
MR O'NEILL: That's precisely what Horvath says, and | will give the passages. It's
paragraphs 25 and 26 in the PDF bundle, 1840 to 1841, where it says the Member
States under the regulation have a certain discretion with regard to the actual
determination of the requirements, "the Community legislature gives them the
possibility of taking into account the regional differences which exist ..." He says that
at paragraph 48.

In the light of that power, therefore, the differential treatment was not in breach of the
principle of equal treatment, but it's in the light of the power given by the specific
regulation. Otherwise, the general principle is as set out at paragraph 56 in Horvath
which, referring to the earlier decision of Klensch, says that in the context of
implementing EU law where there's a choice between anumber of ways of
implementing it, the Member States may not choose an option whose
implementation in its territory would be liable to create, directly or indirectly,
discrimination between, in that case, producers.

That's the general principle. That's what applies unless the legislature, the EU
legislature, allows for differentiation.

MR JUSTICE MARCUS SMITH: Let's just be clear about this. Let's suppose we
have a hypothetical EU directive that states what to achieve but leaves the means of
achieving that end to the Member State, and in -- a hypothetical Member State, it's

a federal state, you've got ten regions, and the implementing of the directive is left
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not to the federal government but to the regions, and they all do it differently. Some
are more generous than others.

MR O'NEILL: Indeed.

MR JUSTICE MARCUS SMITH: That is unlawful.

MR O'NEILL: That is precisely the situation that has arisen in cases which -- the last
case | referred to, the Government of Wallonia v Government of Flanders. It is
precisely because of the idea that within a Member State there should not be
discrimination, that if insofar as there is differential treatment which causes some to
be treated less favourably than others, then that is in breach of the principle of equal
treatment. Not that it is unlawful, but that it has to be shown to be justified, and if it is
not shown to be justified, then it will be unlawful, when they are relevantly similar
claims.

It doesn't, as | say, apply in terms of treatment between different Member States, but
within the Member State the principle applies.

And the case of A and B says also that applies from a Convention point of view as
well.

MR TIDSWELL: So are you saying that applies here regardless of Volvo? Are you
suggesting that because there is a difference between Scots law and English law,
that discrimination has arisen because of that feature?

MR O'NEILL: The discrimination has arisen because of the decision of this Tribunal
of 21 March which has become a final decision.

MR TIDSWELL: That tells us what Scots law says. So that's the question. So
however you put it, if you assume that as a matter of Scots limitation law--
prescription, you have a particular position, then English limitation you have
a different position, you say that that per se gives rise to a discrimination and

therefore an unlawfulness?
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MR O'NEILL: No. | say that what it does is this: it requires -- it brings into -- because
in these proceedings which have been determined by this Tribunal to be relevantly
similar proceedings between the Scots and the English, and that this Tribunal has
determined, has come with a final judgment, that the Scottish claimants have to be
treated in a way whereby their claims are not time-barred, then if and insofar as
there is going to be different treatment of the English claimants, that