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IN THE COMPETITION 
APPEAL TRIBUNAL 

Case No:  1615/5/7/23 

BETWEEN: 
UP & RUNNING (UK) LIMITED 

Claimant 
- v -

DECKERS UK LIMITED 
Defendant 

ORDER  

UPON the Order of the Chair made on 1 December 2023 and drawn on 4 December 2023 

AND UPON the Case Management Conference held on 18 January 2024 

AND UPON the Ruling (Split Trial and Fast-Track Procedure) ([2024] CAT 9) of the Tribunal 
dated 6 February 2024 (the “Ruling”) 

AND UPON the rulings by the Chair on the categories of disclosure to be provided by each 
party, as set out in Schedule 1 to this Order 

AND UPON the parties having agreed the following Directions to Trial in this matter 

IT IS ORDERED THAT: 

Split Trial 

1. There be a split trial in these proceedings in the following format:

(a) Trial 1 to deal with questions of liability under the Chapter I prohibition,
injunctive relief and causation.
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(b) Trial 2 to deal with questions of the assessment of loss or damage suffered by
the Claimant, if it is successful in Trial 1.

Fast-Track 

2. These proceedings remain subject to the Fast-Track Procedure, with the starting point
for the purpose of the six month period under Rule 58(2)(a) being the date of the Ruling.

Disclosure 

3. Disclosure in accordance with the following paragraphs shall be given by 4pm on 5
April 2024.

4. Each party shall make and serve on the other party a list of the documents within its
control which relate to the issues it is required to provide disclosure on (as set out in
Schedule 1), together with copies of all documents over which it does not claim a right
or duty to withhold inspection.

5. Each party’s list of documents shall also include all documents which:

(a) adversely affect that party’s own case;

(b) adversely affect another party’s case; or

(c) support another party’s case.

Factual Evidence 

6. The parties are to file and serve factual witness statements dealing with the issues in
dispute in Trial 1on or before 4pm on 24 May 2024. Witness statements should be
strictly confined to the matters in issue in Trial 1.

7. The parties may apply to file and serve witness statements in reply on or before 4pm
on 31 May 2024. Any application must identify the matters in the opposing party’s
witness statement to be addressed.

8. Any witness statements in reply for which permission is given shall be filed and served
or exchanged no later than 4pm on 14 June 2024.

9. The witnesses may be cross-examined at trial.
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Expert Evidence 

10. The parties shall make any application for permission to adduce expert evidence for
Trial 1 by 4pm on 28 February 2024. In the event any such application is granted, the
timetable will be varied to allow for the date by which that evidence must be filed.

Pre-Trial Review 

11. A pre-trial review of ½ day shall be listed for a date not more than 6 weeks prior to the
date fixed for trial.

Trial 

12. The Defendant’s legal representatives shall, no later than 4pm on 14 June 2024, serve
on the Claimant a list of all documents that it proposes to include in the trial bundle.

13. The Claimant shall, no later than 4pm on 21 June 2024, serve on the Defendant’s legal
representatives its comments on the proposed trial bundle index.

14. The Defendant’s legal representatives shall, no later than 4pm on 28 June 2024, serve
on the Claimant an agreed electronic bundle of documents, and no later than 8 July
2024, file the agreed electronic bundle and hard copies of the bundles (the number of
which to be directed in due course) with the Tribunal.

15. The Defendant’s costs incurred in preparation of the electronic bundles and the printing
of the copies of the bundles for the Tribunal are to be split with the Claimant.

16. Time estimates for opening and closing submissions and cross examination of the
parties, and a reading guide for the Tribunal, shall be filed by 4pm on 17 July 2024.

17. The Claimant shall file and serve a skeleton argument on or before 4pm on 8 July 2024.

18. The Defendant shall file and serve a skeleton argument on or before 4pm on 15 July
2024.

19. The time allocated for Trial 1 is 3 days with one day in reserve.

20. Trial 1 shall take place in the window 22-26 July 2024.

Miscellaneous 

21. The parties may agree to extend any date by which they are to take a step indicated in
this Order for a period or periods of up to 7 days in total without applying to the Tribunal
for variation of the Order, provided that this does not affect the date given for any pre-
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trial review or the date of the trial. The parties shall notify the Tribunal in writing of the 
expiry date of any such extension. 

22. Liberty to apply.

Ben Tidswell  

Chair of the Competition Appeal Tribunal 

Made: 16 February 2024 

Drawn: 19 February 2024 







Category Position Defendant Comment Claimant Comment Chair’s Ruling 
paragraph 19 of the Claim 
Form. 

They know Fulwell it was 
virtual. 

9. Any internal 
correspondence/documentation 
that Up & Running holds in 
respect of the decision to go 
ahead with runningshoes.co.uk 
and sales of HOKA upon this 
website, despite Deckers not 
agreeing to this, as referenced at 
paragraph 20 of the Claim 
Form. 

Parties agreed 
this won’t be 
supplied. 

The Claimant denies that any 
such document exists.  

No such document exits, in 
any case 
It is our choice as to where 
and how 
Decisions are made. 
It is not for the defendant to  
Question my decisions unless 
we  
Break the law, which is not the 
case.  

No Ruling required, parties 
have agreed this won’t be 
supplied. 

10. Any note of the call between Mr 
Macfarlane and Mr Yates 
referenced at paragraph 23 of 
the Claim Form. 

Issue to be 
determined at 
CMC. 

This was a typo and intended 
to be a note of the call 
between Mr Macfarlane and 
Mr Hagger. The Defendant 
seeks any such document. 

There is no references to Mr 
Yates  
at para 23.  

If the Claimant has a note of 
the conversation between Mr 
Macfarlane and Mr Haggar as 
referred to in [23] of the Claim 
Form, it should disclose that. 

11. Any note of the call between Mr 
Macfarlane and Mr Hagger 
referenced at paragraph 39 of 
the Defence. 

Parties agreed 
this won’t be 
supplied. 

The Claimant denies that any 
such document exists.  

We do not have this, does the 
defendant? 

No Ruling required, parties 
have agreed this won’t be 
supplied. 

12. Any note of the call between Mr 
Macfarlane and Mr Yates 
referenced at paragraph 26 of 
the Claim Form. 

Issue to be 
determined at 
CMC. 

This was a typo and intended 
to be a note of the call 
between Mr Macfarlane and 
Mr Hagger.  
The Defendant seeks any 
such document. 

There is no call referenced at 
26 to 
Mr Yates. I do hope we are not 
being charged for the 
defendants  
typo’s  

If the Claimant has a note of 
the conversation between Mr 
Macfarlane and Mr Haggar as 
referred to in [26] of the Claim 
Form, it should disclose that. 

13. Evidence that Running Shoes 
Limited, the company behind 
the website runningshoes.co.uk, 
is wholly owned by Up & 
Running UK Limited, as 
referenced at paragraph 28 of 
the Claim Form. 

Claimant agrees 
to disclose. 

The Claimant asserts in letter 
of 11 January 2024 that it 
holds a franchisee contract 
between the two businesses. 
The Defendant seeks a copy 
of this agreement.  

The defendants have been told 
many times that runningshoes 
is a  
Franchisee, the same as the 
Franchisees that have been  
accepted by the defendant. 
The franchise contract will be 
Provided. Along with its 
separate 

No Ruling required, Claimant 
has agreed to provide these 
documents. 



Category Position Defendant Comment Claimant Comment Chair’s Ruling 
bank account 

14. All correspondence and 
documentation between Up & 
Running and Deckers relating to 
the appointment of U&R as an 
authorised retailer. 

Issue to be 
determined at 
CMC. 

The fact that the Defendant 
should already have a copy of 
a document does not mean 
that the Claimant should not 
disclose it. Parties are obliged 
to disclose all relevant 
documents in their control.  

Fishing. 
I shall request the same from 
Defendants, including any 
reference 
To a selective distribution 
system.  

Claimant should disclose all 
correspondence and 
documentation between Up 
& Running and Deckers 
relating to the appointment of 
U&R as an authorised 
retailer. Claimant rightly 
points out that Defendant 
should do the same. 

15. All correspondence and 
documentation between Up & 
Running and Deckers relating to 
the termination of U&R as an 
authorised retailer. 

Issue to be 
determined at 
CMC. 

The fact that the Defendant 
should already have a copy of 
a document does not mean 
that the Claimant should not 
disclose it. Parties are obliged 
to disclose all relevant 
documents in their control.  

As above and designed to run 
costs 
Up, but no reason given for 
requiring 
 it. 

Claimant should disclose all 
correspondence and 
documentation between Up 
& Running and Deckers 
relating to the termination of 
U&R as an authorised 
retailer. Defendant should do 
the same. 

16. Any note of the call between Mr 
Macfarlane and Mr Hagger 
referred to at paragraph 51 of 
the Defence. 

Parties agreed 
this won’t be 
supplied. 

The Claimant denies that any 
such document exists.  

No such document exists. 
Maybe the defendant has a 
copy? 

No Ruling required, parties 
have agreed this won’t be 
supplied. 

17. All correspondence and notes of 
meetings held between Up & 
Running and the CMA. 

Issue to be 
determined at 
CMC. 

The Claimant denies 
existence of a meeting. The 
Defendant seeks 
correspondence, notes and 
evidence of any 
communication between the 
Claimant and the CMA.  

We are writing to the CMA to 
ask their permissions to 
divulge such  
Information. There has been 
no  
physical meeting.  

Claimant should disclose all 
correspondence and notes of 
meetings held between Up & 
Running and the CMA. 

18. Evidence that Up & Running is 
the largest major retailer within 
Deckers UK Limited’s prime 
UK market, as referenced at 
paragraph 29, on page 11 of the 
Claim Form. 

Issue to be 
determined at 
CMC. 

The Claimant asserts that it is 
the largest independent 
retailer. The Defendant seeks 
evidence of this assertion as 
this is relevant to market 
share.  

Chapter ii  
The defendant has 
misinterpreted 
The word independent should 
be  
used, it is therefore without 
question 

This is a request for 
evidence, not disclosure, and 
is denied. 
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24. Presentations and 
documentation relating to the 
Up & Running website 
(www.runningshoes.co.uk) from 
January 2020 (including the 
presentation first shown to 
Deckers) to today, including all 
changes to the graphics and 
design of the website, as 
referenced in part at paragraph 
51 of the Reply to the Defence 
on page 18. 

Claimant agrees 
to disclose. 

To clarify, the Defendant 
seeks this category of 
disclosure to evidence when 
“Powered by Up & Running” 
was added to the Running 
Shoes website.  

That will be provided No Ruling required, Claimant 
has agreed to provide these 
documents. 

25. Audio recording (unedited) 
between Mr Macfarlane and the 
CMA referenced at paragraph 
54 of the Reply to the Defence 
on page 19. 

Claimant agrees 
to disclose save 
that this should 
not disclose WP 
material. 

Does that mean unedited with 
regard to WP? 
If so is it agreed that the 
transcript is also not redacted? 
It would not be right to have 
two versions.  

The Claimant should disclose 
the redacted version which has 
been prepared for the Claim 
Form (i.e. the WP material 
should be blanked out) 

26. Evidence that HOKA would 
have been the top selling shoe 
and that therefore sales of 
HOKA products in Up & 
Running stores would have 
exceeded £4m and how this 
exceeds the 10% threshold on 
de minimis, as referenced at 
paragraph 76 of the Reply to the 
Defence on page 21. 

Issue to be 
determined at 
CMC. 

To be supplied after 
determination and concluded 
by a forensic accountant. 

This is a request for evidence, 
not disclosure, and is denied. 

Categories requested by the Defendant in respect of the Damages Calculation 
1. Further to point (B) on page 2 of 

the damages calculation, 
evidence that Up & Running’s 
sales have historically grown at 
the same rate as Deckers’ sales 

Issue to be 
determined at 
CMC. 

As above This is a request relating to the 
assessment of damages and is 
not necessary for the purposes 
of Trial 1. If the Claimant 
succeeds in Trial 1 there will 











Category Position Defendant Comment Claimant Comment Chair’s Ruling 
appropriate 
confidentiality 
provisions to be put 
in place first; 

2. Internal documents
relevant to the
appointment of the
Claimant as a retailer
of Hoka; and

3. Internal documents
relevant to the
termination of the
Claimant as a retailer
of Hoka.

of which were requested in the 
previous identical case, purely 
aimed at getting this out of 
fast track. 
The claimant requests 5. 

1. Documents created in the
period 2016 to 2021 which
record the pricing policies
and practices of the
Defendant.

2. Documents created in the
period 2016 to 2021 which
record the Defendant’s
views on and approach to:
(2.A.) sales by retailers on
internet websites and
(2.B.) price discounting by
retailers supplied by the
Defendant.


