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1 Wednesday, 8 July 2026
2 (10.30 am)
3 (Proceedings delayed)
4 (10.37 am)
5 MR GREG FRIEDMAN (continued)
6 THE CHAIRMAN: Yes, Mr West.
7 Cross−examination by MR WEST (continued)
8 MR WEST: Good morning, Mr Friedman.
9 A. Good morning.
10 Q. You were discussing with Mr Jowell, yesterday, certain
11 proposals considered by Google when it was thinking
12 about the compliance mechanism to introduce; do you
13 remember that?
14 A. Yes.
15 Q. You were discussing various technical and quality issues
16 that they gave rise to?
17 A. Yes.
18 Q. I would just like to explore with you another possible
19 solution which might have been considered at the time
20 and whether −− in particular, your views on whether it
21 would have been achievable technically?
22 A. Okay. I'm having just the slightest trouble hearing you
23 clearly .
24 Q. Okay, I will try and speak closer to the mic.
25 A. That is a little better. Thank you.
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1 Q. I think you said yesterday that you were not
2 particularly familiar with algorithm A and Panda,
3 the algorithms we have been discussing in this case; is
4 that right?
5 A. That's correct.
6 Q. But by the time of the Commission Decision, many
7 comparison shopping services were demoted by those
8 algorithms in Google's organic results .
9 Were you aware of that or not?
10 A. Yes, I am aware of that.
11 Q. One of the findings in the Decision −− we do not need to
12 turn it up −− is that those algorithms tended to demote
13 comparison shopping services.
14 Again, is that something you are familiar with?
15 A. That Google intended to do that?
16 Q. No, that −− sorry, that those −−
17 A. Because that, I am not familiar with. In fact ,
18 I remember the Commission mentioning −−
19 Q. No, I am sorry, I did not say "intended".
20 A. Sorry, okay, I misheard.
21 Q. That they tended to ...
22 A. Oh, tended.
23 THE CHAIRMAN: Had the effect of.
24 A. Yes, yes. Okay, yes, that sounds right.
25 MR WEST: So one of the steps Google could have taken
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1 following the Decision would have been to amend those
2 algorithms so that they no longer demoted comparison
3 shopping sites .
4 A. Mm.
5 Q. They could have done that, technically?
6 A. Yes, I mean, it's not my area of expertise, but I can
7 certainly imagine that it would be possible.
8 Q. Were you aware that Google's own comparison shopping
9 service , known at this time as Google Shopping, also did
10 not appear in the organic results ?
11 A. Yes.
12 Q. The reason was that Google instructed its bots not to
13 crawl and index pages from Google Shopping?
14 A. I believe that is my understanding, yes.
15 Q. But, again, Google could have changed that so that its
16 bots were permitted to crawl and index and rank pages
17 from Google Shopping?
18 A. As far as I know, that −− that would be possible.
19 Q. If Google had done both of those things, then results
20 from both Google Shopping and rival comparison shopping
21 services could have appeared in the organic results?
22 A. I mean, presumably. Again, it's not my area of
23 expertise , like , how much of an effect that would have
24 had, you know, is −− is not something that I can really
25 speak to, but, yeah, I don't take issue with the general
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1 statement.
2 MR PICKFORD: I apologise for rising.
3 I am a little unclear as to why this
4 cross−examination is being put to this witness. Mr West
5 did not develop any of these points in his opening. His
6 written opening, he disclaimed everything to do with
7 the counterfactuals, then in his oral opening, he
8 introduced a few points −− limited points, which
9 I responded to.
10 We now seem to be developing a yet further strand,
11 and this is not the witness who can actually speak to
12 things like algorithm A, etc, so I am a little confused
13 as to why we are going down this route with this
14 particular witness.
15 MR WEST: Well, Mr Friedman gives evidence about the Remedy,
16 so I am exploring the Remedy that could have been
17 introduced.
18 THE CHAIRMAN: But, as I understand, I think the slight
19 concern is that you are asking Mr Friedman matters of
20 a technical area which he says is really not his field .
21 So when he says "as far as I know", or "I imagine that
22 is possible", it is really not the area that he worked
23 on, so I think it is of limited assistance because, as
24 Mr Friedman is frankly acknowledging, it is not really
25 particularly his field . So it is −− leave aside
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1 the question of whether this is something you raised in
2 opening or not, I am more concerned really how helpful
3 his answers can be when Mr Friedman is putting in quite
4 a firm caveat at the beginning of each answer.
5 MR WEST: So your position, Mr Friedman, is that you were
6 simply not involved in the organic results and so you
7 cannot speak to anything concerned with the organic
8 results ?
9 A. I mean, certainly not in any level of detail , right?
10 I may have passing familiarity with certain aspects, but
11 it 's −− it's pretty limited . I really was in the ads
12 organisation working on ads.
13 MR WEST: In relation to the point about Foundem's case,
14 Mr Hunt clearly sets out various −− and this is not
15 a question to you, Mr Friedman −− various
16 counterfactuals, including the ones I was proposing to
17 explore with Mr Friedman, but if the position is that he
18 is not in a position to address those because they
19 concern the organic results , then there we are.
20 THE CHAIRMAN: Unless these are possible remedies or
21 commitments that were discussed with you and considered
22 by Google when you were looking at all the various −−
23 A. Okay.
24 THE CHAIRMAN: −− options, and we have seen you were very
25 involved in that −−

5

1 A. Yes.
2 THE CHAIRMAN: −− looking: what should we do.
3 A. Yes.
4 THE CHAIRMAN: If these were matters that were raised and
5 discussed, then indeed you can tell us what the view
6 was −−
7 A. Right.
8 THE CHAIRMAN: −− in the team that was looking at potential
9 solutions .
10 A. I ' ll do my best to recollect that, yes.
11 THE CHAIRMAN: If −− so let me ask, was one of the things
12 considered whether the algorithms should apply to
13 the Google Shopping property? Is that something −−
14 A. I don't remember that being considered an option and
15 I guess, you know, we were looking through the document
16 that spoke to all the different options we were
17 considering and I don't think it was in there.
18 THE CHAIRMAN: Yes.
19 MR WEST: Perhaps I can just take very briefly and related
20 to what you did say yesterday.
21 Could we look at {I2/1/205}. Could we zoom in on
22 the top half , please.
23 THE CHAIRMAN: This is something in −− it is an image that
24 appears in the expert's report?
25 MR WEST: Yes, so this is a mock−up of what it might have
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1 looked like if results from Google Shopping and from
2 rival comparison shopping services appeared in
3 the organic results , and the −− just for clarity ,
4 the green arrow would not appear, that is just to assist
5 the viewer in understanding −−
6 A. Right.
7 Q. −− what this image shows.
8 If these are organic results , they are produced, are
9 they not, from Google's existing organic index?
10 A. Presumably.
11 Q. I think, is this right , that that would be contained on
12 the Google Web Server?
13 A. Well, okay, so, again, you know, I don't have detailed
14 technical knowledge of the organic system. I −− I think
15 it was a sub−server that was called by the Google Web
16 Server, but I can't say that for certain .
17 I mean, certainly on the ad side, you know, our
18 index that had to do −− oh, actually, so this would be
19 generic results , right? This would not be product
20 results . Yeah, so to the −− to the best of my
21 knowledge, there was an organic index of, you know,
22 generic web documents, not specialised, and I think
23 there was a separate server , but maybe −− maybe that
24 doesn't −− I don't know if that's what you're getting at
25 or not, whether it was directly in the GWS or in

7

1 a sub−server of GWS, but ...
2 Q. Producing results like these would not raise the kind of
3 quality and latency −− sorry, the kind of privacy and
4 latency issues you were discussing yesterday with
5 Mr Jowell?
6 A. Presumably not. Again, subject to the caveat of my
7 limited expertise of this area, but I −− I think you're
8 right .
9 THE CHAIRMAN: Just so I understand it, what is being put,
10 this is −− there is no Shopping Unit; is that right? On
11 this mock−up page?
12 MR WEST: On this mock−up page, yes.
13 THE CHAIRMAN: Yes, so this the scenario, a search for
14 " digital cameras"; you do not get a Shopping Unit, you
15 get the ranked organic results , but Google's shopping
16 property is included in the ranking; is that right?
17 MR WEST: Yes.
18 THE CHAIRMAN: So it is a sort of −− as I understand it,
19 a varied version of what you call option 1, shutting
20 down the Shopping Unit, but it includes −− with
21 the further point that the Google Shopping property is
22 now included in the ranked results?
23 A. That −− yeah, that's consistent with my understanding of
24 what this is meant to represent, yes.
25 THE CHAIRMAN: Was that something that you did consider
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1 shutting down the Shopping Unit?
2 A. We did consider shopping down the Shopping Unit,
3 absolutely .
4 THE CHAIRMAN: Did you also then consider, well, then
5 the Shopping property should be organically ranked with
6 all the other CSSs?
7 A. It probably was discussed at some point.
8 THE CHAIRMAN: It sounds a sort of logical step.
9 A. That's just exactly what I'm thinking is that −− is that
10 if we were talking about, you know, shutting down the
11 Unit but keeping the Shopping property, it would make
12 sense that we would then crawl the Shopping property and
13 have it appear in the generic results . I don't have
14 detailed recollection of that, but it 's a reasonable
15 assumption.
16 THE CHAIRMAN: Otherwise the Shopping property would become
17 pretty invisible ?
18 A. With the exception of the Shopping tab, right?
19 THE CHAIRMAN: Except for the tab at the top.
20 A. Right.
21 MR WEST: We see here it is not just the Google Shopping
22 property, it is also rival CSSs, so that would also
23 require amending the algorithms I mentioned a second
24 ago?
25 A. To the best of my understanding, that would be correct,

9

1 right? Under the assumption, like, that the Panda
2 algorithm or algorithm A was demoting those results
3 sufficiently so they wouldn't appear on the first page
4 and removing that would have the opposite result of
5 having it appear in the first page, yes.
6 Q. If the user clicked on, for example, a CSS result, that
7 would go to the CSS's webpage?
8 A. Presumably.
9 Q. The user would then have access to the full range of
10 comparison shopping functionality provided by that
11 webpage?
12 A. Yes, presumably.
13 Q. Could we look briefly at a slight variation of this at
14 page −− sorry, that is the wrong reference. I think it
15 was about three pages further on {I2/1/209}. There we
16 are. Sorry, thank you very much. 209, at the bottom.
17 Could we look at the bottom?
18 A. Yeah.
19 Q. This is another mock−up of the same thing, but you see
20 the difference here is there are now some images on
21 the page; do you see that?
22 A. Yes.
23 Q. Again, this is something that −− again, perhaps I will
24 ask you the question. This is something that Google
25 could have done if it had wished, to provide images like
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1 this?
2 A. I mean, I can't think of a reason why it couldn't, but
3 again, subject to the caveat we're talking about organic
4 results .
5 Q. Likewise, if it had wished to do so, instead of
6 displaying these images beside the individual results ,
7 it could have grouped them together, as we see at
8 the top of this page?
9 A. Sorry, we see at the top of the page?
10 Q. Sorry, we need to scroll up.
11 Again, just ignore the green arrow and try and
12 imagine what it would look like without that. But this
13 is a mock−up where, instead of those images −−
14 A. Yeah.
15 Q. −− displaying beside each result, they are just pulled
16 together in a box. Again, that is something Google
17 could have done if it had wished?
18 A. This one I have to think about a little bit more. So,
19 again, the presumption here is these are organic?
20 Q. Yes.
21 (Pause)
22 A. Well, this is really out of my area of expertise, and
23 the reason that I 'm −− that this is different than what
24 we were looking at before, at least the quick glance
25 that I looked at when we were looking at it before,

11

1 right , is it looks like this is now very much
2 a product−focused box, right, which is talking −− it
3 really is locking in on specific products. At least
4 that's what it looks like , right? It 's talking about
5 what the lowest price is , it 's got an image of the very
6 specific product, it 's got reviews for the product,
7 right? So, you know, that is different than just what
8 a generic webpage might show from a CSS, right? I think
9 there would have to be an assumption, for example −−
10 I mean, okay, if −− if one were to assume that all that
11 information were indeed available on a crawl on each of
12 the sites that we're talking about, then perhaps this
13 could happen. You know, again, these questions might be
14 better put to an expert in the organic realm, but ...
15 Q. Were you familiar with something called the "meta−tag
16 scheme"?
17 A. Say again, the meta−tag?
18 Q. The meta−tag scheme?
19 A. Meta−tag scheme. You might have to refresh −−
20 Q. Could I show you a document, it might help?
21 A. Please.
22 Q. It is actually Mr Raff's statement −−
23 A. Okay.
24 Q. −− paragraph 192, which is {H2A/2/83}.
25 A. You want me to read paragraph 192; is that correct?
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1 Q. Yes. So he is talking there about a submission to
2 the Commission?
3 A. Okay.
4 Q. He says, if you go past the quote:
5 "We also pointed out that if Google sees a benefit
6 in providing enhanced, context−specific result−formats
7 that include ' rich snippets' like thumbnail images,
8 star−ratings, price−ranges and so on, then these
9 enticing display formats would need to be made available
10 to all relevant services , not just Google's. Much of
11 this would be relatively straightforward to implement
12 through the use of mark−up based meta−tags, similar to
13 those that Google and others have already adopted.
14 I note that, in the intervening years since our 2012
15 submission, Google has introduced and started to make
16 use of this kind of meta−tag schema to achieve this kind
17 of effect . For example, the following screen shots are
18 instances of generic Google search results from websites
19 that marked−up certain elements of their webpages with
20 meta−tags, which are invisible to users, but tell
21 Google's crawlers what those elements are; for example
22 a price , a product image, a rating ... "
23 We can see the images if we go over the page
24 {H2A/2/83}.
25 A. Yes, I 've heard of this . I 've heard of this ability to
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1 mark up pages with metadata information, I guess
2 meta tags, and that crawlers could make use of that
3 information and it 's not visible to users. I 've heard
4 of that, yes.
5 Q. Had you heard that, for example, if something is marked
6 up as an image, it could then appear next to the result
7 from that site on Google's organic page −− organic
8 results page?
9 A. I don't know if I remember hearing that specifically .
10 It 's not unreasonable.
11 Q. Could we just look at the screenshot on the following −−
12 actually , it should have come up before you, the one on
13 the right−hand side?
14 A. Uh−huh. Okay, so on the right−hand side, you said?
15 Q. Yes.
16 A. Okay, so let me just look at it a little more carefully .
17 So these are actual results that are being shown, or
18 were shown at some point on −− on Google's pages; is
19 that correct?
20 Q. Yes.
21 A. Okay, so let me look.
22 Uh−huh. Yes. Okay. Yes. Okay, yes.
23 Q. If users had been able to access CSSs from the organic
24 links in that way, that would, I suggest to you, have
25 provided a richer and more useful experience than what

14

1 is available to them in the current version of the box.
2 A. Mm−hm.
3 Q. Do you agree with that?
4 A. I think it depends, but I think it would −− okay, so
5 I guess maybe you can go into a little more detail of
6 what we would see. Here, I think what I'm seeing here
7 is , in particular , pages that point to reviews, right?
8 It says "Nikon D ..." −−
9 Q. Sorry, I have moved on from this particular screenshot.
10 A. Oh.
11 Q. Perhaps we can look at an example of the box. That is
12 at {A1/3/8}.
13 A. Mm−hm. Okay.
14 Q. So we see here relatively limited comparison shopping
15 functionality , I would suggest.
16 A. Okay ... (reads to self ).
17 Q. Sorry, the heading may be slightly confusing.
18 The image, as I understand it, is simply a screenshot of
19 results from the current version of the Shopping Unit.
20 A. Okay, yes, and, sorry , what was the question, then,
21 or ...?
22 Q. That that is a less useful and rich experience than
23 would be available if the user were able to navigate to
24 a comparison shopping webpage?
25 A. Well, they can navigate to a comparison with the "By"

15

1 links , for example.
2 Q. With what, sorry?
3 A. Right now, you know −− right, so, "By Kelkoo" takes you
4 to the Kelkoo website, "By ..." −− you know, I can't
5 read what these other ones are, because my eyes are so
6 bad, but, yes.
7 Q. But very few people click on those links?
8 A. Yeah, I think the click −through rates on those are low.
9 Q. Another way in which the comparison shopping webpage
10 might be more useful to the user is that it might
11 include merchants who are not available on Amazon?
12 A. Merchants that aren't available on Amazon?
13 Q. Amazon, yes. Amazon does not include all merchants,
14 does it?
15 A. Amazon does not −− sorry, I don't understand
16 the question.
17 Q. If the user had navigated to a comparison shopping
18 webpage −−
19 A. Yes.
20 Q. −− from Google's organic search results −−
21 A. Yes.
22 Q. −− it would be able to compare results potentially from
23 a broader range of merchants than is available on
24 Amazon, potentially?
25 A. "A broader range of merchants than is available on
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1 Amazon". Potentially. I mean, Amazon's got a lot of
2 merchants, but, sure, potentially . It depends on how
3 many merchants are on the CSS versus Amazon.
4 Q. These changes, if Google had decided to implement them,
5 I suggest to you, would not have been technically
6 difficult to achieve.
7 A. Sorry, which changes?
8 Q. The ones we have been discussing.
9 A. Well −−
10 Q. Okay, perhaps I will −−
11 THE CHAIRMAN: Well, you are grouping (inaudible) together
12 there.
13 MR WEST: Yes, I think I have addressed them individually.
14 Could I then move on briefly to one or two very
15 short topics .
16 If we go back to the period from 2013 to 2017,
17 the Shopping Unit that existed at that time −−
18 A. Yes.
19 Q. −− CSS −− there were two ways that CSSs could access
20 that box. Let me suggest what they were.
21 The first was, if the CSS had a "buy" option on its
22 site , it could place ads which linked to those buy
23 pages. That is one thing it could do; is that right?
24 A. That is my understanding.
25 Q. Yes.

17

1 But leaving aside buy functionality , the other
2 things CSSs could do to access those boxes would be to
3 place ads on behalf of their merchant clients −−
4 A. Mm−hm.
5 Q. −− is that right?
6 A. I think so. I think that that was an option.
7 Q. That is confirmed if we could look at {J2B/56/51}.
8 Paragraph 198. Now, this refers to "aggregators",
9 that is a broader term, including comparison shopping
10 services .
11 198, it says −− so this is, I should say, Google's
12 appeal to the General Court, and it says:
13 "Google already includes product ads from
14 aggregators in the Shopping Unit. Like other
15 advertisers , aggregators can provide Google with feeds
16 of their product ad inventory. The ads can link to
17 aggregator pages where the user can buy the advertised
18 product; or they can link to the aggregator's merchant
19 partner sites (using an identifier to ensure that
20 the aggregator is remunerated by its partner for clicks
21 on these ads)."
22 So those are the two means of accessing the site
23 that we were discussing.
24 A. Okay.
25 Q. We could perhaps just look at one other document where

18

1 the same point is made in a slightly different way.
2 That is {M3/499}.
3 This is a hand−out which was distributed by Google
4 on the first day of its appeal to the General Court:
5 "Aggregators had two options to access the Shopping
6 Unit.
7 "Option 1: Aggregators could place product ads that
8 linked to pages on their website with buy functionality .
9 "Option 2: Aggregators could place product ads that
10 linked to their merchant partners' websites with buy
11 functionality ."
12 So, again, that is the same point, is it not, that
13 they had those two options?
14 A. Okay, this is referring to pre−Remedy, pre−Decision; is
15 that correct?
16 Q. Yes.
17 A. Okay. All right , yes.
18 Q. My suggestion is that under the Remedy that was
19 introduced after the Decision −−
20 A. Yes.
21 Q. −− CSSs have those same two options.
22 A. Mm−hm.
23 Q. Do you agree with that?
24 A. Well, there are some changes made, quite a few changes
25 made, to try to make that more open and available and

19

1 easier . So I know, for example ... One policy change,
2 I believe , is that before the Remedy, CSSs needed to
3 have explicit permission from each merchant in order to
4 place such an ad, and I believe that part of the Remedy
5 was to remove that, that basically , you know, CSSs could
6 −− any merchant that they chose to advertise from,
7 unless the merchant explicitly opted out, right ,
8 you know, would then be able to be placed −− a CSS could
9 place an ad and that would appear in the Shopping Unit.
10 So that would be one difference. There were a variety
11 of other differences , but, yes.
12 Q. So that would be then, again, placing ads that linked to
13 the websites of their merchant clients?
14 A. That's correct, with −− you know, with the "By CSS" link
15 underneath, but, you know, the main click target which
16 received most the clicks was to the merchant site, yes.
17 Q. Could I just ask you briefly about Google Shopping
18 Europe and its independence.
19 If Google Shopping Europe had been independent, then
20 it would have pursued a commercial policy which was in
21 its own best interests , would it not?
22 A. Presumably.
23 Q. Under the Remedy or compliance mechanism, in relation to
24 the shopping box, Google Shopping Europe earns its
25 revenue by applying a margin to the bids it places on

20
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1 behalf of merchants; that is right , is it not?
2 A. Correct.
3 Q. So just by way of example, if a merchant perhaps is
4 willing to pay a maximum of 50p per click −−
5 A. Yeah.
6 Q. −− GSE applies a margin of say 20%, the bid would then
7 be 40p per click , something like that?
8 A. Correct.
9 Q. When the Remedy was first introduced, GSE's margin was
10 5%; is that right?
11 A. Yes.
12 Q. But it was subsequently increased and I think it now
13 stands at 20%?
14 A. That's my understanding.
15 Q. If Google Shopping Europe was acting independently, it
16 would have set the margin at the level which would
17 maximise its earnings from its activities bidding in
18 the auction?
19 A. Well, yes. I mean, I think, obviously, it would
20 probably look at its long−term business prospects and
21 not want to overcharge because of −− they want to keep
22 customers happy, etc, etc, but ...
23 Q. But that is not the reason why GSE's margin was
24 increased to 20%, is it?
25 A. No. It was increased because −− I mean, at least my

21

1 understanding of the increase was because the Commission
2 did not see the uptake of participation in the Unit that
3 they wanted to see. In other words, the percentage of
4 impressions and clicks that were going in the Shopping
5 Unit, to CSSs rather than −− to third−party CSS rather
6 than GSE, the margin gave more incentive for merchants
7 to go with a third−party CSS and also gave them an
8 advantage in the auction relative to GSE, and so
9 the intention was to increase CSS click and impression
10 share in the Unit.
11 Q. So the change was in fact made to improve the position
12 of GSE's rivals?
13 A. Yes, it was, you know, because that was what the −− our
14 understanding of what the Commission wanted and that
15 would be sort of in the best interest of −− of Google
16 and GSE.
17 Q. To be fair , I think you explain this at paragraph 171 of
18 your statement, which is {H3A/7/45}, I believe. If we
19 start about halfway down:
20 "While we did see CSS impression and click shares
21 rising steadily in the initial post−launch period,
22 I recall that they were not rising at the rate that
23 the Commission wanted to see. To help give third−party
24 CSSs a bigger advantage over GSE in the auction, we then
25 increased the GSE margin to 10% (I think) and then later

22

1 to 15% and then to 20%."
2 So, again, that underlines that the purpose of that
3 was actually to improve the position of GSE's
4 competitors?
5 A. Yes, it was, because that was the request of
6 the Commission and −− and we wanted to maximise
7 the likelihood of being, you know, held compliant.
8 Q. But at the end of paragraph 170, the previous paragraph,
9 you say:
10 "The margin percentage was set by GSE."
11 A. Mm.
12 Q. I suggest to you that it cannot have been set by GSE
13 acting independently.
14 A. Mm.
15 Q. It must have been set by Google Search.
16 A. Yeah, I −− so I remember that there was some kind of
17 agreement from, like, the head of GSE, you know, about
18 what the margin percentage was. I can't remember
19 the details of that, but, you know −− but, yes, I mean,
20 it was −− you know, it was not something −− okay, let's
21 put it this way. Were compliance not an issue at all,
22 right , if we weren't responding to the Commission's
23 concerns and trying to comply, then it's likely that GSE
24 would not have set the margin so high.
25 THE CHAIRMAN: I think the point being made, Mr Friedman, is

23

1 a fairly simple one. If putting it up to 20% would
2 improve the position of GSE's rivals , if GSE was
3 a wholly independent business, that would be an odd
4 thing for GSE, thinking only about its own interests and
5 not any compliance question −−
6 A. Yes.
7 THE CHAIRMAN: −− it would be a rather odd thing to do.
8 A. I would agree with that.
9 THE CHAIRMAN: Yes.
10 MR WEST: So what GSE does in relation to the bidding is
11 that it places bids on behalf of merchants after
12 subtracting the level of its margin?
13 A. Yes.
14 Q. But as we have seen, it does not independently decide
15 the level of its own margin?
16 A. I mean, you know, like I said , there was an approval
17 process for the head of GSE to −− to, you know, make
18 that Decision, but it 's true that that wasn't made
19 completely independent of −− you know, of any
20 considerations other than, you know, pure GSE selfish
21 interest or, you know, something to that effect, yes.
22 Q. You said yesterday that GSE is not a legal entity ; that
23 is right , is it not?
24 A. That's my understanding.
25 Q. So it cannot be the contracting party in Google's
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1 relationships with its merchants?
2 A. That is my understanding.
3 Q. In fact , the contracting entity is Google Ireland
4 Limited in relation to the European activities . Are you
5 aware of that?
6 A. As far as I know, you know, this −− it's not my area of
7 expertise , but I 've heard this before and I have no
8 reason to disbelieve it .
9 Q. At paragraph 17 of your statement, you identify
10 the "three pillars ", which you, I believe , mentioned
11 yesterday, which Google was seeking to protect in
12 designing any Remedy. We may not need to turn it up,
13 you probably remember it, it is {H3A/7/5}. That they
14 are of value to users, value to advertisers and revenue
15 to Google; that is right , is it not?
16 A. Yes.
17 Q. You say the same at paragraph 117, in designing
18 the Remedy, Google was looking to limit damage to these
19 three pillars : users, advertisers and Google.
20 A. Sorry, what was that paragraph?
21 Q. 117, {H3A/7/32}.
22 A. 117, okay.
23 Q. Could we just look briefly at what Mr Braendle says at
24 {H3A/3/19}, paragraph 71.
25 MR PICKFORD: Could the witness just be given an

25

1 opportunity, please, to go to paragraph 117 {H3A/7/32}.
2 MR WEST: Certainly, if he wishes.
3 So those are the three pillars ?
4 A. Mm−hm, yes.
5 Q. Can we just see what Mr Braendle says {H3A/3/19},
6 paragraph 71.
7 A. Shall I read that?
8 Q. Well, the keywords that I would just like to focus on −−
9 well , perhaps we do not need to read it all , but he
10 refers there to "the stakeholders Google cared about"?
11 A. Okay.
12 Q. He says they were "consumers, merchants and the CSSs"?
13 A. Mm−hm.
14 Q. But the CSSs were not part of your three pillars ,
15 were they?
16 A. Well, the CSSs became advertisers, so −− so they are −−
17 you know, once they became advertisers, they were part
18 of the three pillars .
19 Q. But the advertisers were the merchants, were they not?
20 A. Say it again.
21 Q. But the advertisers were the merchants?
22 A. Yes, they were advertising on behalf of the merchants,
23 that is correct .
24 Q. Were you aware of press reports around 2018 suggesting
25 that a number of entities were participating in
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1 the Remedy were not genuine comparison shopping
2 services?
3 A. Was I aware in 2018?
4 Q. '18.
5 A. So you're saying in 2018 was I aware?
6 Q. Yes.
7 A. You know, probably. I probably heard some stuff about
8 that, yes.
9 Q. Can we just look briefly at an example at {J2A/76}.
10 Sky News:
11 "Google 'trying to circumvent EU ruling' with price
12 comparison sites run by ad agencies."
13 A. Mm−hm.
14 Q. If we go over the page {J2A/76/2}:
15 "For the past four months, Google has been
16 encouraging advertising agencies to create price
17 comparison sites, which it presents in
18 the Google Shopping box.
19 "Google launched its Comparison Shopping Service ...
20 scheme in June 2018 in response to the European
21 Commission's 2017 judgment ...
22 "Google approached advertising agencies and invited
23 them to build comparison shopping sites."
24 If we go over the page {J2A/76/3}:
25 "It also offered substantial incentives to
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1 retailers ... "
2 Then the wording is obscured.
3 But then under the third paragraph:
4 " ... Google−certified operators told Sky News that
5 their sites were not designed to be using for shopping,
6 with one calling it 'an advertising system ... "
7 A. Sorry, I 'm not seeing the part you're reading right now.
8 Q. The third paragraph.
9 A. The third paragraph:
10 "However, Google−certified operators ..."
11 Q. Yes.
12 A. Okay. Okay, sorry. Go ahead.
13 Q. We do not need to go through all of this, but again,
14 I think you said you were aware of press coverage of
15 this kind?
16 A. To some degree, yes.
17 Q. You mentioned, a few minutes ago, that if users clicked
18 on the "By CSS" link they would be taken to the CSS
19 website?
20 A. Yes.
21 Q. So if a participant in the Remedy did not have a genuine
22 comparison shopping site, that would likely be a poor
23 experience for the user?
24 A. Well, so my understanding was that −− and −− and this
25 is , again, not my area of deep knowledge or expertise,
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1 but my understanding was that there were standards put
2 in place in order to ensure that participants in the CSS
3 program were genuine comparison shopping services and
4 there were different , like , criteria that had to be met.
5 I wouldn't claim to know the details of those criteria ,
6 but I know of their existence .
7 Q. Can we just look at one more document on this
8 {J2A/83/3}.
9 Towards the bottom, we see an example of
10 a comparison −− of a shopping box, and one sees that
11 the CSS in this case is called "Croud", if that is how
12 that is pronounced.
13 A. Mm. Okay, yeah, I see the Unit.
14 Q. Above that is some wording taken from Croud's marketing,
15 material which says:
16 "'For shoppers searching for your products,
17 Google Shopping ads will look exactly the same as usual,
18 with just a blue link showing 'By Croud', as in
19 the example below. If a user clicks on the ad, they
20 will be directed as normal to the product page on your
21 website. If they click on the 'By Croud' link they will
22 be sent through to the product page on Croud's CSS
23 website, from where they then navigate to your website
24 to purchase. Very few people currently click on this
25 link ... however we'll be monitoring performance ..."
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1 0.0004%, they say:
2 " ... however we'll be monitoring performance ..."
3 What we see, over the page −− so these are all
4 clearly adverts for men's suits?
5 A. Yes.
6 Q. Then over the page {J2A/83/4}, we have what you see if
7 you click through the "By CSS" link?
8 A. Yeah.
9 Q. You see these are in fact all listings for
10 the TV programme "Suits"?
11 A. Mm. Yes.
12 Q. So again that would be, I suggest, a pretty poor
13 experience for the user?
14 A. It shows in the search box at the top, although very
15 small, what the user's query was. Is it possible to
16 see? Does that say "men's dress suits"? Can anyone
17 read that?
18 Q. "Moss Bros", that's a brand of −−
19 A. Oh, Moss dress suits.
20 Q. Moss Brothers is a −−
21 A. Moss −− yeah −−
22 (Simultaneous speakers − inaudible)
23 THE CHAIRMAN: Well, it is very, very small. You cannot see
24 that.
25 A. But it says something −− Moss Brothers.
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1 THE CHAIRMAN: Moss Bros.
2 Yeah, this is not like a good search results page
3 for Moss Bros suits.
4 MR WEST: The reason that this problem arose, I suggest to
5 you, Mr Friedman, is because the role that CSSs play in
6 the compliance mechanism has nothing to do with
7 providing genuine CSS services.
8 A. Mm−hm.
9 Q. You agree?
10 A. No.
11 Q. The requirement that bids be submitted by CSS only
12 exists because Google has imposed it?
13 A. Sorry, say it one more time?
14 Q. The requirement that bids in the auction to appear in
15 the box be submitted via comparison shopping services
16 only exists because Google has brought in that
17 requirement?
18 A. Yeah, that was the design of the Remedy.
19 Q. So it is not surprising that people have tried to find
20 a way round that?
21 A. Yes, I think that's reasonable, that people will want to
22 get in on that, if they can. I think that was the idea
23 behind the criteria , to −− to try to limit participation
24 to genuine CSSs.
25 MR WEST: Thank you very much, Mr Friedman. That's all from

31

1 me.
2 THE CHAIRMAN: Can I just ask, can we −− have we got these
3 criteria ?
4 MR WEST: I think Mr Braendle possibly deals with them.
5 THE CHAIRMAN: Sorry?
6 MR WEST: I believe Mr Braendle might deal with them.
7 THE CHAIRMAN: Yes. Thank you.
8 Yes, Mr Pickford.
9 Re−examination by MR PICKFORD
10 MR PICKFORD: Thank you, sir.
11 Mr Friedman, yesterday, you were asked about
12 de−linking experiments and it was put to you at one
13 point that such experiments showed that users preferred
14 to be taken to interstitial sites rather than go direct
15 to merchants, such as via PLAs. Do you recall that
16 questioning?
17 A. I apologise, maybe I didn't get enough sleep, but I 'm
18 not sure what "de−linking experiments" refers to?
19 Q. Well, let me show you.
20 So I would first like to start just by putting some
21 initial context to you for the question.
22 So if we could start by going, please, to PLAs,
23 which is one of the things that you were asked about
24 yesterday. So just to remind ourselves what a PLA looks
25 like , can we go to {A2/2/2}, and if we could look at

32

Opus 2
Official Court Reporters

transcripts@opus2.com
020 4515 2275



July 8, 2026 Infederation Ltd v Google Inc and Others Day 11MT1

1 the bottom half, please, where it says "Shopping Unit".
2 I am sure you are very familiar with what they look
3 like , but if you could just refamiliarise yourself
4 with −−
5 A. Yes.
6 Q. −− that, please.
7 A. Okay, this looks like a pre−Remedy unit, but, yes.
8 Q. If we could now then please go to one of the documents
9 that is associated with the experiments that were
10 referred to. Could we please go to {N/218/1}.
11 So this is not a document that you −− well, sorry,
12 I should say, is this a document that have seen before?
13 A. Not to my knowledge. You know, I won't say definitively
14 I 've never seen it in my life , but I certainly haven't
15 seen it recently and I don't recall ever seeing it .
16 Q. Could I ask you please just to read the description of
17 the experiments, please.
18 A. Okay.
19 Q. Starting at the beginning, at the top of the page.
20 A. Okay.
21 MS ROSE: Can we have a date for this document?
22 MR PICKFORD: We can certainly get you metadata. It does
23 not say −− so it does not say where it is on
24 the document itself.
25 THE CHAIRMAN: Is it −− what is it? Is it a Google
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1 internal −−
2 MR PICKFORD: It is a Google internal document. So
3 Mr Jowell did put questions, yesterday, about
4 experiments that had been done and they were
5 called "de−linking experiments". But he −−
6 MS ROSE: This looks like a much earlier experiment.
7 (Off microphone discussion)
8 MR PICKFORD: Thank you.
9 The date of the experiment is on the next page,
10 I understand. Mr Jowell has helpfully ...
11 MS ROSE: 2008?
12 MR PICKFORD: Yes.
13 MS ROSE: I do not think Mr Jowell was putting anything
14 about experiments from that date.
15 THE CHAIRMAN: That early.
16 MR PICKFORD: My understanding was that he was relying on
17 the idea that users prefer to go to interstitial sites
18 based on what he said was experiments that Google had
19 done.
20 MS ROSE: But was he not talking about much, much later
21 experiments?
22 MR PICKFORD: That is not my understanding, because I do not
23 know what those much, much later experiments are.
24 THE CHAIRMAN: Well, we were shown some, were we not?
25 MS ROSE: Yes.
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1 THE CHAIRMAN: Mr Jowell, can you help us?
2 MR JOWELL: Yes. The experiments that I was discussing with
3 Mr Goodrow were in 2008 and 2009 as well, which is when
4 I think Mr Goodrow did his de−linking experiments.
5 MS ROSE: But with this witness?
6 MR JOWELL: But I think I only mentioned them in passing
7 with this witness. With this witness we were discussing
8 the much later experiments −−
9 MS ROSE: Yes.
10 MR JOWELL: −− for CLA and PLA −−
11 MS ROSE: Yes, that was what I understood −−
12 MR JOWELL: −− and those, of course, were much later.
13 MS ROSE: That was what I understood you to have put.
14 MR JOWELL: Yes, yes.
15 MR PICKFORD: So I am not addressing those at the moment.
16 I am −−
17 MS ROSE: That is why I was confused, because I had
18 understood this witness to have been dealing with a much
19 later period.
20 MR PICKFORD: Yes, so I am going to come on to deal with
21 those.
22 MS ROSE: Okay.
23 MR PICKFORD: But the reason for this question is because
24 there were questions put to the witness −−
25 MS ROSE: Okay.
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1 MR PICKFORD: −− based on a different idea that is nothing
2 to do with PLAs and CLAs.
3 MS ROSE: Okay.
4 MR PICKFORD: They were questions put based on the idea that
5 there was a preference shown by users for interstitial
6 sites over going directly to merchants. The experiments
7 themselves were not put, and it is for that reason that
8 I am going to those in the re−examination.
9 MR JOWELL: Well, I think my learned friend should refer to
10 the transcript , because my recollection is I simply
11 mentioned this to this witness by reference to
12 Mr Goodrow's evidence. I do not recall taking this
13 witness directly to the de−linking experiments.
14 MR PICKFORD: No, he was not, that is my point. So it was
15 put −− he said {Day10MT1/55/14}:
16 "Question: [So you were] aware of these de−linking
17 experiments?
18 "Answer: I don't believe so. I mean ... not that
19 I recall .
20 "Question: So you are not aware that there were
21 actual experiments conducted that confirmed that −− or
22 seem to confirmed that people preferred links to full
23 price comparison website?
24 "Answer: To the best of my recollection, I was not
25 aware of this .
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1 "Question: Okay.
2 "Answer: But it was a long time ago.
3 "Question: Sure. I understand.
4 "So you were not particularly aware that there was
5 an assessment of the Product Search team that
6 interstitial pages improved the user experience?
7 "Answer: Well ... as I mentioned, the only thing
8 that I recall in [ this ] regard is ... one engineer
9 saying something to me about that."
10 He then went on and there were further questions
11 later that built on the idea that there was a preference
12 shown by users for interstitial sites over merchant
13 pages.
14 THE CHAIRMAN: Yes, so Mr Friedman, it was put to him about
15 earlier experiments and he said he does not know about
16 them. So, I mean, that does not open the examination on
17 matters that he knew nothing about −−
18 MR PICKFORD: Well −−
19 THE CHAIRMAN: −− it seems to me, and re−examination is on
20 Mr Friedman's evidence, not on a question to which he
21 said , "I can't assist on that".
22 MR PICKFORD: I am happy to move on to the next point.
23 You mentioned in evidence, yesterday, in the context
24 of discussion about the shopping box, that there had
25 been a discussion in Google about how much of a quality
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1 hit it would mean to relax the requirements that links
2 go to merchants; do you recall that?
3 A. Yes.
4 Q. What was your view in that regard?
5 A. So my understanding was that there were a variety of
6 both studies, like using human eval, where people would
7 be −− raters would assess the quality of a landing page
8 and how useful they found it and how well it matched
9 the creative , as well as a variety of live experiment
10 metrics, so these are, you know, regular Google users,
11 you know, coming and analysing their behaviour, that
12 indicated a significantly better experience when users
13 could purchase the product and when there was a good
14 match, a very precise match between the information that
15 was displayed on the Google ad, on the product ad and
16 the landing page.
17 Q. Now on the issue of the Remedy, at one point yesterday,
18 the Chair asked you about whether there were documents
19 showing that you had technical concerns about certain
20 options and then you were taken to certain documents
21 that dealt with evaluation of different options under
22 the Remedy.
23 A. Yes.
24 Q. Can we please go to the document that is at {M1/452}.
25 A. Okay.
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1 Q. So this is a version −−
2 A. Yes.
3 Q. −− of a document that you were taken to yesterday.
4 To explain to you, in the bundle, as part of
5 disclosure , a number of different snapshots were taken
6 of documents over time.
7 A. Yes.
8 Q. You were taken to an earlier version of this −−
9 A. Okay.
10 Q. −− yesterday. This is a later version −−
11 A. Okay.
12 Q. −− of a document you have been taken to before.
13 A. Understood.
14 Q. Could you just explain how Google used this type of
15 evolving document?
16 A. How we used it? Well, so to the best of my
17 recollection , this was a document that was undertaken by
18 primarily engineers, a little bit of product management
19 input, I believe , that −− to try to identify as many
20 possible approaches to coming up with a Remedy and
21 coming into compliance with the Decision and then to
22 basically assess different aspects of each of those
23 options, you know. I can go on, if it 's useful , about,
24 like , what criteria we used to assess them, or −− or −−
25 you know, I don't know what the Tribunal would find
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1 useful or not.
2 Q. I am not going to ask you anything further on that.
3 I am just going to pause to let −− see what the Tribunal
4 wants to do, but I do not think they do.
5 A. Okay.
6 Q. Could we please go to {M1/452/17} of the document.
7 So do you see, about two−thirds of the way down, it
8 deals with, "CSS Ranking of CSS Inventory"?
9 A. Yes.
10 Q. You recall that this was something that was addressed in
11 your evidence yesterday?
12 A. Yes.
13 Q. Then one sees under, "Shopping API (aka Query−Time
14 Callout Approach)" −−
15 A. Yes.
16 Q. −− it says:
17 "Please see this document for the latest thinking on
18 the callout/sandbox approach."
19 A. Yes.
20 Q. Do you have any view on whether the document that you
21 were −− that was canvassed with you yesterday about
22 sandbox is likely to be or unlikely to be what is being
23 referred to in this document here?
24 A. I mean, it seems likely that what I was looking at was
25 probably some version of that document there.
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1 Q. Could we go, please, to {M1/452/19}. There is
2 a section, you see at the top, that deals with "Time
3 Constraints". Is that large enough for you or you do
4 you need −−
5 A. Just do one more magnification, I'm sorry.
6 Okay, yes. So you want me to read the paragraph on
7 time constraints?
8 Q. Yes, if you could read that paragraph.
9 A. Read it to myself, right?
10 Q. Yes.
11 A. Okay.
12 (Pause)
13 Okay, yes.
14 Q. Then there are comments on the right−hand side. Could
15 you please read to yourself paragraph −− comments 119
16 through to 123.
17 A. Okay.
18 (Pause)
19 Okay.
20 Q. Do you have any idea who might be making these comments?
21 A. Well, let 's see ... Well, okay, I know who "fbeal" is,
22 so the person who was "+" at 123. That is
23 Frederick Beal, who was an engineer, who worked on
24 different things at different times. He worked some on
25 serving , some on UI.
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1 Let's see, do I have any idea who the other comment
2 is? Well, of course, there's Khanh got plused in there.
3 Khanh was my manager, as I mentioned yesterday.
4 Q. Do you recall what your view was in relation to
5 the discussion here?
6 A. Toward "Adding a backend dependency to GWS ...", for
7 example?
8 Q. There is a discussion in 119 which begins, yes:
9 "Adding a backend dependency ... is going to be ...
10 challenging."
11 Then there is various comments thereafter.
12 A. Okay.
13 Q. Reflecting, apparently, the views of different people.
14 A. Yes.
15 Q. I am asking you whether you recall what your view was in
16 relation to that discussion that is taking place in
17 the side comments.
18 A. Well, certainly it 's the case that −− okay, so I will
19 say I don't recall exactly what my thinking was at the
20 time. It 's also possible that I was the commenter on
21 some of these and I just don't recall . But the other
22 thing that I will say is I know that, for example, this
23 idea of adding a third−party server for GWS to call out
24 to, so I do recall that it was very −− there was an
25 extremely high bar to get any servers −− I'm talking

42

1 about internal Google servers that are, you know,
2 developed by Google, run on Google's networks, etc, etc,
3 to get that added as a back end to GWS, there was an
4 extremely high bar, and the engineers that were
5 responsible for GWS were very sceptical of trying to add
6 any more dependencies, and so −− so the idea of adding
7 a third−party server or a set of third−party servers as
8 −− as back end dependencies to GWS, you know, they're −−
9 and so that would dramatically increase the likelihood
10 of failure of the GWS server, you know, of −− of, you
11 know, network disconnects and latencies and all these
12 kinds of things. So, you know, again, the GWS server is
13 not something that I have a tonne of expertise in , but
14 I do recall a very high bar for adding back end
15 dependencies to GWS and I don't know if a third−party
16 callout from −− okay, now I'm speculating. I was going
17 to say I don't know if it had ever been done. I don't
18 −− it's −− I don't know one way or the other.
19 Q. Do you recall whether there was or there was not any
20 settled view ultimately within Google as to where this
21 discussion came out?
22 A. Well, I −− I don't remember a very specific Decision one
23 way or the other, or −− or viewpoint about, you know,
24 okay, this issue is , you know, absolute deal killer , we
25 can't do it , or not. That may have been the case,
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1 I don't recall .
2 Q. Could we please go on −− there are some further comments
3 on this page at 124 to 125. Could I ask you to read
4 those, please.
5 A. Okay, 124 and 125.
6 Q. Yes.
7 MS ROSE: Before you get to that, can we just look at 122?
8 A. You want me to read that to myself?
9 MS ROSE: Yes, please.
10 A. Okay. (Reads to self ).
11 Yes.
12 MS ROSE: Can you explain what that is and how that
13 interacts with what you have just been saying?
14 A. Okay, so I think the suggestion here is that −− so my
15 best reading of 119 is related to what we were talking
16 about with essentially callouts to CSSs at query time,
17 right , which is that we would actually call outside of
18 Google's network to a server that was not under Google's
19 management or control, etc, etc, and so the suggestion
20 here is , well , maybe Google could have some kind of
21 services that are at least on Google Cloud. Now, it's
22 not clear to me who would be responsible for
23 the services , like who would maintain and run
24 the services , because on Google Cloud, third parties
25 typically would run it, it wouldn't be Google that runs
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1 it . But I guess the idea here, as best I can
2 reconstruct, is that at least if it 's on the Google
3 Cloud server, we could cut down on latency some, because
4 we're staying within Google's network, we don't have to
5 call out to an arbitrary point, right , to a server that
6 could be located sort of anywhere in the networks, and
7 then that would −− oh, and, okay, and then it says:
8 " ... and get them co−located with shopping
9 binaries ... "
10 Okay, so that would be basically putting these
11 services that are hosted by Cloud in the same data
12 centres where, like , the Shopping server was running,
13 and so that would further reduce latency.
14 MS ROSE: Is this talking about the API options, or
15 the sandbox option, or is this different , because this
16 is talking about callout to third−party servers, that
17 seems to be different from the idea that people are
18 supplying a feed?
19 A. I think you're right .
20 MS ROSE: Yes.
21 A. I think my reading of this is that this is not
22 the sandbox option −−
23 MS ROSE: This is not the sandbox −−
24 A. −− it is the full kind of −−
25 MS ROSE: Yes, bells and whistles.
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1 A. Yes.
2 MR PICKFORD: Thank you, madam.
3 Could we go, please, to 124 to 125.
4 A. Yes.
5 Q. Do you recall what factors were going to enter into
6 the auction that is mentioned there?
7 A. I don't recall in great detail , but what I do recall is
8 that if we were to have a −− an entire unit that this −−
9 that would be −− that the CSSs would essentially bid on
10 and that the entire unit would compete in this auction,
11 which it was kind of the essential idea behind the third
12 party callout and also, as I understand the sandboxing
13 option, it 's also the idea, is that −− right, is that
14 CSSs would have control to one degree or another on
15 constructing the entire unit , right? So the idea there
16 is that rather than having each −− for example, each
17 individual product ad be participants in the auction, so
18 you would have, like, thousands or more merchants,
19 you know, or CSSs post−Remedy participate in the option,
20 rather you would have a handful of CSSs, however many
21 CSSs were active in the market and participating and
22 etc, that would place bids and then compete in
23 the auction, and the concern with that was that it would
24 be highly unlikely that that would result in a value
25 that would win the Whole Page Auction and allow the Unit
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1 to show, because rather than having thousands of
2 merchants that −− you know, in a sort of highly
3 competitive auction and you're showing a whole number of
4 essentially independently clickable , monetisable ads in
5 the carousel , you have a single unit which is
6 effectively a single ad, right , with a single bid, and
7 you have a few participants in the auction, however many
8 CSSs in the market, right? So the analysis that we did
9 suggest −− suggested that it would be very unlikely to
10 win the Whole Page Auction in the large majority of
11 cases.
12 MS ROSE: Were you conscious of there being some kind of
13 tension or conflict between the interests of merchants
14 and the interests of CSSs?
15 A. Absolutely.
16 MS ROSE: Can you explain that?
17 A. Well, so I think the basic idea, as I understand it, is
18 that, you know, CSSs wanted to have −− not all CSSs, but
19 a number of CSSs wanted to have a lot of traffic sent to
20 their site . Merchants want traffic sent to their site ,
21 right? So there's kind of a bit of an inherent conflict
22 there. Now, there's subtleties , because, of course,
23 a good CSS will provide some value and allow potentially
24 a more qualified click to go to the merchant if the user
25 does end up clicking on to the merchant, right? So it 's
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1 not completely one−sided in that regard, but there is
2 that tension, yes.
3 MR PICKFORD: Can we go on to {M1/452/21}, please, which is
4 towards the end of this −− which is at the end of this
5 section .
6 Do you see it says at the top of the page, "What is
7 feasible in 90 days"?
8 A. Yes.
9 Q. Could you read, please, the comments 135 and 136.
10 A. Yes.
11 Q. What is your view on those comments?
12 A. I believe it 's the case that this is referring to
13 essentially the query callout approach that we were just
14 −− just discussing; is that ...?
15 Q. It is not for me, because I have to ask you open
16 questions, so it is not for me to −−
17 A. Oh, okay −−
18 Q. Make that suggestion.
19 If you like , you are welcome to go back to the
20 previous page −−
21 A. So is this the immediate following page to the page we
22 just looked at?
23 Q. No, let me show you {M1/452/20} first.
24 A. Yeah.
25 Q. So this is the immediate following page to the one that
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1 we were on.
2 A. Yes. Yes.
3 Q. Please ask the operator if you would like to −−
4 A. Okay.
5 Q. −− if and when you would like to scroll down.
6 A. Okay, let me just −− just look and make sure. Yeah,
7 yeah, yeah.
8 Okay, yes, so this section is continuing to refer
9 to, you know, the shopping API or the query callout.
10 Q. If you would like to go then to the page that we were,
11 on, the next page {M1/452/21}.
12 A. Yes, okay, and so −−
13 Q. My question is: what is your view on the comments, in
14 the right−hand column, 135 and 136.
15 A. Okay so:
16 "This looks ... like a highly risky 1 year project
17 ... where the chances that this will ever work are close
18 to zero ...
19 "Agreed. Lot[s] of hard problems to solve to get
20 this to work."
21 I agree that there's a lot of work and a lot of
22 challenges and a lot of opportunity for failure .
23 There's almost no way one could have come up with
24 a solution in 90 days −− I mean, yeah, there's −−
25 I cannot imagine getting that done in 90 days. So
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1 I pretty much agree with the −− you know, when I say it
2 has zero chance of ever working at all , it depends what
3 you mean by "work". I mean, you know, like, could we
4 get a solution that, for example, you know, adds quite
5 a bit of latency, you know, reduces quality and rarely
6 shows the Unit? Perhaps we could do that in a year,
7 yeah? So, in other words, there would be something, but
8 it would be highly lacking on −− on all of the important
9 criteria .
10 Q. Just two more topics, one related to this and one
11 separate one.
12 Could we please go to the document at {M1/447/1}.
13 This is a document that you were taken to previously
14 about sandbox, I think, specifically . Sorry, this is
15 the version that you were taken to on −− yesterday,
16 during your cross−examination.
17 Could we go, please, to {M1/447/7}.
18 There is a section entitled :
19 "Implications [ for ] higher latency [of] Google
20 systems."
21 You were taken to just before that section , but you
22 were not taken to this section yesterday.
23 A. Okay.
24 Q. Could I ask you, please, to read that section :
25 "Implications of the higher latency for Google
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1 systems."
2 A. Yeah.
3 (Pause)
4 Okay.
5 Q. Could you explain what is being discussed here to
6 the Tribunal and what you draw from this discussion?
7 A. Yes, so I think my understanding here is, if we were to
8 implement the callout to third−party CSSs, where would
9 that callout happen in the processing flow when Google
10 was processing the query? Like, what server would
11 actually make the callout and in what stage of the query
12 processing?
13 So three options are presented, right? One is
14 basically to have −− okay, so number 1 would be have
15 the Admixer do the call, right? So the main ad server,
16 the Admixer, would call out to the third−party CSS and
17 this would require, you know, a very large increase in
18 the Admixer deadline, right? So taking it from
19 the 200 milliseconds that we discussed before, to,
20 you know, it depends on what your estimate is, but, you
21 know, perhaps 1,200 milliseconds or something like that,
22 right?
23 Then number 2 would be, okay:
24 "Move the call to GWS, in parallel with the call to
25 the Admixer."
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1 Okay, so the idea −− so I mentioned yesterday
2 I think perhaps in response to a question from Ms Rose,
3 I think, that, you know, GWS is the main web server for
4 Google and it starts its processing of organic results
5 and then in parallel makes a call to the Admixer so that
6 the ads can, in parallel , do its processing and return
7 ads to GWS. So I guess the idea here is that GWS would,
8 upon determining this was a reasonable shopping query,
9 it would make the callout to the CSSs and in parallel
10 make the callout to the Admixer, right? So that's
11 allowing the processing of the CSSs to go in parallel
12 with the processing of general ads from the Admixer. So
13 this would make it impossible for commercial units to
14 participate properly in the Whole Page Auction. I mean,
15 the basic idea there, I think, is that you're
16 essentially bypassing the ads system in this callout to
17 the CSSs, and so you can't really construct the CSS
18 results as ads, you know, so, like , signing URLs is part
19 of what is done as part of that processing, generating
20 proper logging events for ads, and large, you know,
21 redesign of both systems, yes, yes. So that's number 2.
22 Any questions so far from the Tribunal on this,
23 or ...?
24 MS ROSE: So it is clear from this that option 1 is
25 preferred , and one can see why, given what you have just
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1 said?
2 A. Option 1 is the easiest one, but it increases Admixer
3 latency a lot . It looks like that, yeah. I think
4 that's right , that option 2 and 3 present very
5 substantial −−
6 MS ROSE: Yes.
7 A. −− design problems.
8 MS ROSE: Yes, so option 1 is the only one that is feasible?
9 A. You know, assuming that we want to process −−
10 MS ROSE: (Overspeaking − inaudible).
11 A. −− the results as ads and that we want to −−
12 MS ROSE: You are prepared to live with some extra latency?
13 A. Correct.
14 MS ROSE: Yes.
15 MR PICKFORD: Then can we go over the page, please, to
16 {M1/447/8}.
17 You will see, towards the bottom of that page, there
18 is a big bit that says, "Redacted − Privileged". Then
19 underneath that, just one short paragraph which begins:
20 "The key technical constraint ... "
21 A. Mm−hm.
22 Q. Could I ask you please just to read that single
23 paragraph, four lines .
24 (Pause)
25 A. Okay, yes.
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1 Q. It refers to not being able to "implement anything
2 [ like ] the complexity of Muppet" under this solution.
3 What was "Muppet"?
4 MS ROSE: Muppet is confidential.
5 MR PICKFORD: Oh ...
6 MS ROSE: At least it is marked confidential in the witness
7 statement for reasons we were not able to really −−
8 MR PICKFORD: Right, thank you. This is a non−confidential
9 document.
10 MS ROSE: A non−confidential Muppet!
11 A. Like Kermit?
12 MR PICKFORD: Thank you for drawing that to my attention.
13 The technical details are confidential , but not
14 the word. So there is a potential issue with you going
15 into technical details about what Muppet was.
16 A. Okay.
17 MR PICKFORD: I think −−
18 THE CHAIRMAN: The word is not?
19 MR PICKFORD: Sorry?
20 THE CHAIRMAN: The word is not confidential?
21 MR PICKFORD: The word is not confidential.
22 THE CHAIRMAN: We were puzzled about the highlighting of −−
23 MR PICKFORD: I am afraid I cannot speak to the highlighting
24 that you are referring to. Sometimes there is
25 a situation where lots of different words, like an
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1 entire diagram or explanation, gets treatment, because
2 if everything is put together then that is too much
3 information. I am afraid I cannot speak to
4 the particular Muppet in question.
5 THE CHAIRMAN: We mean to explore it.
6 MS ROSE: This is the point, is it not, that was made
7 yesterday? I think we had this point yesterday, that
8 you would be looking at much simpler, more basic feeds?
9 A. That's exactly right .
10 MS ROSE: Which we discussed, I think, yesterday.
11 A. That's right . This is the discussion we had about −−
12 MS ROSE: There would be a difference in sophistication.
13 A. Right, billions of potential offers and products that
14 you could search through with very sophisticated search
15 technology −−
16 MS ROSE: On a live dynamic basis.
17 A. Exactly, on a dynamic basis. You know, you would have
18 to have a much more static mapping, and limited, yes,
19 that's correct .
20 MR PICKFORD: Final topic.
21 Ms Rose put it to you, yesterday, that she was
22 sceptical about Google's claims to be producing higher
23 quality results , and you responded, you said you put
24 tremendous effort into making it as high quality as
25 possible .
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1 A. Yes.
2 Q. Do you recall that exchange?
3 A. Yes.
4 Q. What were the things that you did?
5 A. I mean −−
6 Q. In broad terms, obviously, in relatively short terms.
7 A. Yeah.
8 So we had, you know, a very large proportion of
9 the engineers in −− in ads quality worked on all of
10 these quality signals at various points in the stack,
11 you know, so of course we have the pCTR model for
12 click−through rate, we have relevance models, we have
13 all the technology that went into the shopping−specific
14 index for retrieval of these candidate offers , we had
15 conversion rate models, right, we had things that were
16 trained on human eval, and all of these signals were
17 used at various stages of filtering out different
18 candidate offers and then also, in the auction itself ,
19 you know, as components of the auction score, so ...
20 Then what we would do is when we would, like, run
21 experiments, like −− like perhaps we were considering
22 some change to ranking or some other aspect of product
23 ads, you know, we would use the experiment analysis
24 tools , like Rasta, which perhaps has come up in
25 the Trial , maybe not, as well as human evaluation, etc,
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1 to do detailed analysis of what is the effects that
2 we're having on quality in these different metrics that
3 we had. So, you know, there were something on the order
4 of I 'm going to say −− and I have this in my statement
5 −− something like 15 to 20 kind of core metrics we
6 looked at, and then there were at least 100 or 200
7 metrics that we looked at, depending on circumstances,
8 to analyse, okay, how well are these results serving
9 users under these conditions, you know, how likely are
10 they to click , what is their post−click experience like ,
11 etc, etc?
12 So, you know, it was super−critical to everything we
13 did in ads quality , and it 's even, frankly , reflected in
14 the name, "ads quality", right?
15 Now, this also reminds me −− and the Tribunal can
16 tell me if I 'm getting into too much detail, so please
17 tell me enough is enough if you wish −− but −− so
18 yesterday, I think I was asked by the Tribunal if
19 I could provide an example where Google was not doing
20 revenue maximisation but was instead doing quality, and
21 so I thought of an example last night, if −− if ...
22 MS ROSE: Mm−hm.
23 A. Okay. So, you know −− so we were kind of always trying
24 to remove irrelevant and Bad Ads results, and I remember
25 there was a point where we did some new analysis that
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1 indicated that there were more Bad Ads than we wanted in
2 the Shopping Unit, and we actually called them "Bad
3 Ads", there was a team called the "Bad Ads Team" that we
4 formed to address it . So what we did was we basically
5 did, you know, a lot of work on developing new models to
6 identify , for example, NFS results, right,
7 the non−family safe results for porn, or other things
8 that could be considered offensive , you know, whether it
9 be racist or politically offensive , things like that,
10 and then we made a bunch of changes to integrate those
11 models into our filtering systems. I recall that there
12 were pretty substantial revenue losses that were
13 associated with it , and that the management, the ads
14 management, didn't hesitate to implement this.
15 I actually recall at one point asking −− so this was
16 at a point where Khanh was not my manager, it was
17 someone else, but I remember asking him, "Should we run
18 some long−term studies to try to understand
19 the long−term value implications", and he said,
20 "You know what, these ads are just Bad Ads and we
21 shouldn't show them regardless; it doesn't matter,
22 you know, how much it improves long−term revenue or not,
23 these ads just shouldn't show".
24 MR PICKFORD: Final question.
25 You referred in that exchange with Ms Rose to user
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1 functionality having been restrained by the EC. Do you
2 recall that?
3 A. Sorry, could you repeat that?
4 Q. The user functionality of the Remedy box?
5 A. For example, the rich functionality that we would
6 potentially develop in the future, is ...?
7 Q. Yes, that was the exchange.
8 My question is: very briefly , what did you have in
9 mind when referring to that richer functionality that
10 you would have wanted to have had?
11 A. Yeah, so, you know, I' ll say, so I was not
12 a UI engineer, right , and there was a separate team that
13 was working on these kinds of things, but I do recall
14 some of the things that were under discussion, and so −−
15 and it was some of the things I think that I brought up
16 as examples of rich functionality when the Tribunal
17 asked me about that, right?
18 MS ROSE: Like filters on price and colours of clothes −−
19 A. Yeah, sorting and filtering , and ... yes.
20 MR PICKFORD: Without wishing to lead you, if they are
21 the same things that you addressed earlier , you do not
22 need to address them again.
23 A. Yeah.
24 Q. But that was in an earlier discussion , so I just wanted
25 to be clear about what your answer would be in
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1 the context of the exchange you had with Ms Rose.
2 A. I mean, it was things of that nature, and I won't say
3 that I recall all the details .
4 MS ROSE: Was that because you were concerned that if you
5 had those features on the Remedy box the Commission
6 would regard the Remedy box itself as a CSS?
7 A. Correct. That's exactly correct . So we felt quite
8 constrained in what we could do there, yeah.
9 MS ROSE: So you were trying not to present the Remedy box
10 itself as an engine for product comparison?
11 A. That's exactly correct .
12 MR PICKFORD: I have no further questions.
13 THE CHAIRMAN: I think we will take a break now and return
14 at 12.10.
15 (11.58 am)
16 (A short break)
17 (12.13 pm)
18 THE CHAIRMAN: Mr Friedman, we have found your evidence
19 extremely helpful .
20 A. Oh, good.
21 THE CHAIRMAN: But it has prompted us to raise a few
22 questions as a result .
23 A. Of course.
24 Questions from THE TRIBUNAL
25 THE CHAIRMAN: If we look at your first statement, which is
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1 at −− we have got at {H3A/7}, and go to page {H3A/7/10}
2 in the statement, paragraph 38:
3 "As PLA adoption grew, Google was concerned with
4 making sure that there was a healthy ecosystem where
5 the different players in online shopping could have
6 viable business models and accomplish their business
7 goals."
8 So that was the view and concern of Google at the
9 time you are talking about?
10 A. Yes.
11 THE CHAIRMAN: Then you say:
12 "Those players included merchants selling products;
13 search engines to find those products; CSSs and other
14 businesses that work together to provide online
15 shopping; as well as users wanting to search for and buy
16 products."
17 A. Yes.
18 THE CHAIRMAN: Thinking about CSSs, what do you understand
19 that their business goal is for a CSS?
20 A. A CSS's business goal?
21 THE CHAIRMAN: Yes.
22 A. Well, I think it 's to provide, you know, high quality
23 comparison shopping capabilities to users and then to,
24 you know, make −− make money and repeat customers
25 through that, right? There's difference business models
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1 for −− for making money; they could advertise either on
2 their site or elsewhere, right? They could potentially
3 charge, you know, merchants. There's ... yeah.
4 THE CHAIRMAN: The "high quality comparison shopping
5 capabilities ", would that be the various functions,
6 the various comparisons that they give on price and
7 rating and different ways they might enrich
8 the experience? Is that −−
9 A. Right, and, you know, some of the rich functionality we
10 were talking about, you know, that allow users to kind
11 of explore the product space and filter down to
12 the kinds of, you know, subsections they're interested
13 in , see what the different options are for ... that sort
14 of thing, yeah.
15 THE CHAIRMAN: You explored many options, as we saw. Do you
16 see those goals being met under the Remedy?
17 A. I think the Remedy, you know, in my view, meets some of
18 the goals, right? I think that what Google was trying
19 to do, in my, you know, understanding and estimation, is
20 to comply with the law, right, and to basically , you
21 know, minimise the damage to our pillars, right , that
22 I 've mentioned, consistent with complying with the law,
23 you know? So I wouldn't say that our goal was to −−
24 let 's maximise traffic to CSSs, right? That was not an
25 explicit goal, right?
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1 THE CHAIRMAN: The goal −− but the goal of the CSSs, of
2 enriched comparative shopping experience, as has been
3 described and identified , is that something that you see
4 can thrive under the Remedy?
5 A. So I think that, in my view, the Remedy gives CSSs an
6 opportunity to have, you know, reasonable business
7 models ranked so that they can make money through this
8 advertising channel, which can then, you know, fund
9 development of their website. It gives some capability
10 for users to click through to their website. I mean,
11 it 's been explored that in practice those click −through
12 rates are low, right? So I certainly see that and
13 acknowledge that, right? But there is some visibility
14 there. You know, it gives users a sense of like , okay,
15 these are the kind of products that are available on
16 this comparison site, so if I 'm interested in
17 understanding what the site has to offer , I have some
18 window into it, it 's not a full window into this is
19 exactly what this −− I will see when I show up at that
20 site , but it 's some window.
21 THE CHAIRMAN: Then something quite different. If we go on
22 in your statement to {H3A/7/25}, under the heading "Part
23 3C ... ", you talk about unification , which was really
24 quite a big change in the shopping model.
25 Then over the page {H3A/7/26}, at paragraph 95, you
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1 talk about changes to the Shopping property.
2 A. Yes.
3 THE CHAIRMAN: Which is how we describe −− or how you
4 describe the Google CSS, effectively.
5 A. Yes.
6 THE CHAIRMAN: I just wanted to make sure we have understood
7 that −− and then it was rebranded as well at the same
8 time. You say, previously , as we have heard, that was
9 comprised of organic results , but now, is this right ,
10 and reading what you say in about the sixth line down:
11 " ... all the results on that page now needed to come
12 through the ad auction system ..."
13 A. Yes.
14 THE CHAIRMAN: "... and ranking and pricing had to be
15 determined."
16 So have I understood this correctly , if a merchant
17 was not bidding for a PLA, for an ad −−
18 A. Yes.
19 THE CHAIRMAN: −− they would not get onto the Shopping
20 property at all ?
21 A. That's −− that's correct. As part of the unification ,
22 that's correct .
23 THE CHAIRMAN: Yes.
24 If they did bid for an ad and therefore would get −−
25 how was the ranking then on the Shopping property done?
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1 A. Yeah, so that was something that I had some familiarity
2 with, but I really was focused primarily on the Shopping
3 Unit, on Google.com, that's where my real expertise is.
4 THE CHAIRMAN: Yes.
5 A. You know, with that caveat, there was essentially ,
6 I guess I could describe it as a bit of a hybrid
7 ranking, where there would be some level of somewhat
8 organic ranking of products, right , not offers , and
9 the distinction is clear , right , and then within
10 products, there would be an auction of the offers . Now,
11 these mechanisms evolved over time, so this is kind of
12 a simplified version of one particular snapshot of it ,
13 but that was −− I think it's a reasonable summary.
14 THE CHAIRMAN: Yes.
15 MS ROSE: But did the website also permit offers for
16 a particular product to be shown in price order,
17 cheapest first ?
18 A. I think so.
19 MS ROSE: So in that case, that −− would that actually be
20 cheapest first , or would those −− those results,
21 presumably, would they be distorted by auction outcomes?
22 A. I −− to the best of my recollection, you know, if a user
23 selected some kind of filtering or sorting , that −− that
24 would trump any −−
25 MS ROSE: That would trump ranking based on −−
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1 A. Right. Now, if there was an ability depending −− like,
2 for example, if they were just filtering down, so you're
3 not ranking by price , let 's say, then you could say,
4 okay, we could still have an auction subject to these
5 users' filters .
6 MS ROSE: Yes.
7 A. In the price example, you know, I don't −− I mean, this
8 is actually speculating, because I don't know if this
9 was actually done, but one could imagine you could say,
10 "Let's find the lowest price , let 's find all the offers
11 that have that exact price ... " −−
12 MS ROSE: Okay. I see.
13 PROFESSOR SMITH: But the implication of this is that when
14 a user clicks on the Shopping tab and gets your Shopping
15 property −−
16 A. Yeah.
17 PROFESSOR SMITH: −− the user experience, at least in
18 the initial user experience, is quite different from
19 other CSSs, because the user gets a list of sponsored
20 links in the Shopping property −−
21 A. Yeah. Yeah, so −−
22 PROFESSOR SMITH: −− which is not what they get in another
23 CSS?
24 A. Yeah, so, you know, the −− it did evolve over time, but
25 I −− so I believe that in −− and it also −− it also
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1 depends on the nature of the query: different kinds of
2 queries had different UI treatments. But I think in
3 the majority of cases, what you would get is essentially
4 a set of matching products, which essentially is an
5 organic ranking to a first order, and so −− and so you
6 would see, you know, these are the products independent
7 of the exact offer , right? Within a product, that's
8 where the auction would typically occur, right? So
9 here's the offers for that product −− and please stop me
10 if anything I'm saying is not clear what I −− what
11 I mean by, like "product" and "offer" and all that,
12 right?
13 So −− so in fact I'm not sure it was all that
14 different , because you still would −− you know, and of
15 course it depends on which CSS we're talking about; they
16 had different ways of displaying results , etc. But to
17 first order, you would −− you would see offers that were
18 grouped together by product, and then within
19 the product, you could then do sort of essentially price
20 comparison or merchant comparison, you know, different
21 shipping times and rates, etc, these kinds of things,
22 that once you've decided on the exact product you want,
23 then you might want to compare the offers within that,
24 and that's the context of the auction for the most part.
25 Does that make sense, or ...?

67

1 MS ROSE: As I understand it, I mean, CSSs are also
2 sponsored results . I mean, they have deals with
3 merchants or affiliate hubs where there is payment for
4 clicks going through to websites.
5 A. I believe that's true, yes.
6 MS ROSE: Yes.
7 So the only comparison site that we know of,
8 I think, that was truly organic was the older Google −−
9 A. Mm.
10 MS ROSE: −− site, which did not require payment −−
11 A. Uh−huh. Uh−huh.
12 MS ROSE: −− as far as I am aware.
13 A. Yes, the older site , prior to unification , did not
14 require payment, is my understanding. I can't speak
15 to −−
16 MS ROSE: Google Product Search.
17 A. Yes, that's right . Yes, that's correct .
18 THE CHAIRMAN: I am still not quite clear, what did
19 the auction then determine, the results of the auction?
20 A. Right.
21 THE CHAIRMAN: An auction implies that some come out on top
22 and some −−
23 A. Yeah.
24 THE CHAIRMAN: −− lower down.
25 A. That's correct, and, you know, again, I' ll state my
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1 caveat is that, you know, first of all , it wasn't my
2 primary responsibility , though I had some involvement,
3 and secondly, it depended on the exact UI treatment
4 based on the query. But my understanding is, for most
5 queries , you can think about it this way. First , you do
6 an organic ranking of the product. No auction is
7 involved whatsoever, okay? So now you've got
8 essentially a ranking of the products.
9 MS ROSE: Based essentially on relevance?
10 A. Based on relevance, you know, and other quality signals,
11 but, yes.
12 THE CHAIRMAN: So you search for "digital cameras" −−
13 A. Yes.
14 THE CHAIRMAN: −− and you will get −−
15 A. A list of digital cameras, Canon SR110 or whatever −−
16 I 'm just making them up, right?
17 Now, within a different product, you have many
18 different merchants that would be selling that product,
19 and so you would see, you know, within that −− and
20 perhaps you might need to click on the product in order
21 to see a full list of those, maybe you see a small
22 number by default, like the top ones, right? This is
23 where the auction comes in. Within a single product,
24 you would have a set of merchants selling that exact
25 product: you would see their price , you would see,
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1 you know, their merchant name, you might see, like,
2 a rating for the merchant, you might see shipping,
3 you know, "ships within 24 hours", these kinds of
4 things.
5 MS ROSE: Yeah yeah, yeah yeah.
6 A. Right? So that −− that is the auction is within a given
7 product.
8 THE CHAIRMAN: Where you come in the order −−
9 A. Exactly.
10 MS ROSE: Subject to filters.
11 THE CHAIRMAN: Then you can filter −−
12 A. Yes.
13 THE CHAIRMAN: −− to change it?
14 A. Correct.
15 THE CHAIRMAN: If you can filter by price, as many people
16 might wish to if they have chosen a product −−
17 A. Yes.
18 THE CHAIRMAN: −− it is perhaps the most logical one −−
19 A. Yes.
20 THE CHAIRMAN: −− many people would look for once they have
21 identified the Canon −−
22 A. Yes.
23 THE CHAIRMAN: −− XP5 or whatever.
24 A. Yes, once you've filtered by price , you're likely to
25 have, at best, what I would call a "thin auction",
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1 right , with very few participants , because −− because
2 you need to −− right, you need to meet that criteria of
3 lowest price .
4 THE CHAIRMAN: It means the auction is not of huge value for
5 the merchants, is it , then?
6 A. In that case, that's −− well, it's not of huge value to
7 the merchants in terms of them being able to bid for
8 placement, essentially .
9 THE CHAIRMAN: Yes.
10 A. Yeah, in that −− that's true, so, yes.
11 MS ROSE: (Off microphone − inaudible).
12 THE CHAIRMAN: Then you say that −− I think that the auction
13 system changed, is the way you describe it.
14 A. Uh−huh.
15 THE CHAIRMAN: If we look at what you say at paragraph 96
16 {H3A/7/27}, and the last four lines of paragraph 96:
17 "My recollection is that the auction system for
18 the SU and the Shopping property were separate at
19 first ... "
20 A. Yes.
21 THE CHAIRMAN: "... at first ..."
22 A. Yes.
23 THE CHAIRMAN: Similarly, scrolling down the page to
24 paragraph 98 −−
25 A. Yes.
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1 THE CHAIRMAN: −− at the last four lines:
2 "I recall that the Shopping property initially
3 retained a 'product−centric' approach where individual
4 merchant offers showed as smaller and less
5 prominent ..."
6 A. Yes. So I −−
7 THE CHAIRMAN: So it looks as though it then changed in some
8 way?
9 A. Well, I don't actually remember precisely if it moved
10 away from a product−centric approach or not, and it −−
11 it very well may have done, again, in certain subsets of
12 queries , right? So I don't exactly remember.
13 MS ROSE: This was a replacement for the Google Product
14 Search, which was not a paid site?
15 A. That's correct.
16 MS ROSE: What we heard earlier was that Google thought
17 there were big advantages from the free model, namely
18 that you would have more merchants participating −−
19 A. Yes.
20 MS ROSE: −− including smaller merchants who might be
21 selling at a very low price who could not afford to
22 participate in an auction.
23 A. Mm−hm.
24 MS ROSE: Also you would have more public trust, because
25 people would recognise that these were results entirely
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1 based on relevance and not on payment.
2 A. Okay, you're saying this was −−
3 MS ROSE: That was the earlier philosophy.
4 A. Uh−huh. Uh−huh.
5 MS ROSE: That was the sort of justification −−
6 A. Yes.
7 MS ROSE: −− for it being free in the box −−
8 A. Yes.
9 MS ROSE: −− and also free on the shopping site.
10 A. Yes, yes.
11 MS ROSE: So why did Google so fundamentally change its
12 approach from the high trust, wide choice model −−
13 A. Yeah.
14 MS ROSE: −− to a commercialised model?
15 A. Yeah. So I will say I was not involved directly in that
16 Decision. Now, what I can say is, I know that
17 the quality of the product ads had improved, you know,
18 quite a bit . I mean −− well, I guess perhaps when these
19 statements were made −− I'm not sure exactly when they
20 were made −− there may not have been product ads at all.
21 Right? I 'm not −− you know, the Google statements about
22 this is why we want free product search, right? So
23 there may not have been −−
24 THE CHAIRMAN: There were −−
25 (Simultaneous speakers − inaudible)
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1 A. Oh, there were?
2 MS ROSE: There were. There was the OneBox.
3 A. Yes.
4 THE CHAIRMAN: Where there were ads on the side.
5 MS ROSE: There were ads on ... yes.
6 A. Oh, there were ads on the OneBox?
7 MS ROSE: Yes. Well, so originally text ads and then later
8 there were ads with pictures before it was monetised.
9 A. Uh−huh. Okay, I'm not familiar with that, because it's
10 not consistent with my understanding −−
11 THE CHAIRMAN: I'm not sure −− I'm not sure −−
12 MS ROSE: Is that not right?
13 A. −− but −−
14 THE CHAIRMAN: No, I do not think so. There were ads on the
15 site . There were the −−
16 A. Yeah, perhaps I'm −−
17 MS ROSE: Sorry, not ads. I do not mean that. Sorry,
18 I mean there were results. There were results on the −−
19 on the landing page.
20 A. Right, right .
21 THE CHAIRMAN: Yes. But there were ads on the side.
22 MS ROSE: There were ads on the side.
23 A. Okay, so I believe , we're talking about if you look at
24 the entire search result page −−
25 MS ROSE: Yes.
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1 THE CHAIRMAN: Yes.
2 MS ROSE: It would have −−
3 A. −− part of the search result page was the Product
4 OneBox, which was entirely organic.
5 MS ROSE: Yes.
6 THE CHAIRMAN: Yes.
7 A. Another part of the search result page would have ads.
8 Right? Text ads.
9 THE CHAIRMAN: That is right.
10 MS ROSE: That is right. So that is the cannibalisation
11 concern.
12 A. Okay, yeah. Yeah. So, I guess, so going back to
13 the question of why did Google switch to −−
14 MS ROSE: Why the change, yes −−
15 A. Right, so I think −− you know, again, I wasn't involved
16 in the discussions to make this Decision, but I think,
17 as far as I understand, the confidence that Google had
18 that we could provide sufficient quality through ads, in
19 other words there was enough kind of quality control,
20 right , in the ads system, and I think this idea of this ,
21 well , let 's rank the products organically and then
22 within the products we can rank the offers within
23 auction, right? So I think that that was also −−
24 I mean, I'm speculating again, I wasn't in the meetings
25 for deciding this , but it 's a reasonable presumption,
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1 right?
2 THE CHAIRMAN: Is this what you are addressing in
3 paragraph 86 on {H3A/7/24}?
4 A. Which −−
5 THE CHAIRMAN: "Reasons for unification".
6 A. Yes, this was, you know, as expressed in −− by −− by,
7 I believe , Sameer in emails and/or meetings. I was −−
8 I was just recalling what I remembered about what −−
9 what he said.
10 THE CHAIRMAN: Yes. This was part of the unification
11 project?
12 A. Sorry, what was part of −−
13 THE CHAIRMAN: The change to the Shopping property was part
14 of this unification −−
15 A. Correct.
16 THE CHAIRMAN: −− project?
17 A. That's right . That's right .
18 THE CHAIRMAN: Yes.
19 You talked about product and offers in the new
20 model, but just refreshing your memory, you also touched
21 on this on page 23 in paragraph 82, subparagraph (c)
22 {H3A/7/23}, so in the middle of that page.
23 A. Oh, yeah, this is just what we were discussing, yes.
24 THE CHAIRMAN: Yes.
25 You say, halfway down that paragraph:
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1 "Whereas on the Shopping property, the product
2 itself , or the 'catalog entry' , was the primary document
3 that was being evaluated and ranked throughout the
4 entire process, though this changed when the Shopping
5 property adopted an auction model ..."
6 A. Right. Right.
7 THE CHAIRMAN: So I am just trying to square that with what
8 you were just telling us.
9 A. Yeah, so −−
10 THE CHAIRMAN: That suggests that not just the offers, but
11 the ranking of the products changed with the auction
12 model?
13 A. Yeah, I −− so I believe −− and I apologise for not
14 having a precise recall on this −− I believe that there
15 were certain queries , certain query categories, right ,
16 where there was −− like, okay, I think −− okay, actually
17 now I recall as I 'm speaking. Okay, good.
18 So there was a concept of a loose offer . I don't
19 know if that term has come up in the Trial before.
20 Okay, so there's offers where we are able to match it to
21 a product, right? Where we're able to say, "Okay, we
22 recognise this offer", perhaps through an identifier ,
23 like a G10 or whatever, like a universal identifier of
24 a product or whatever, and we know that there's
25 a product and we can match these offers and say, "These
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1 offers are Instances of this product", right?
2 THE CHAIRMAN: You recognise this query, I think, do you
3 not?
4 A. No, no, the −− so −− so, for example, let's say −− let
5 me −− let me clarify. I don't −− I don't mean that. So
6 let 's say when the feed is being submitted by −− by
7 advertisers or by merchants, depending on pre or
8 post−unification, right , you know, they submit offers,
9 and if we are able to recognise, okay, this offer is
10 actually for this product, right , and then, so we would
11 create a document, which was a product document, in our
12 −− in our corpus, in our −− in our index. Then we would
13 −− we would have that product point to the offer and
14 say, "This is one of the offers ", and as more offers
15 came in, those offers would then be associated with this
16 product document, and now you have a list of all
17 the offers for this product. Those we would
18 term "matched offers"; offers where we were able to
19 identify the canonical product, match it to the −−
20 you know, match the offers to the product.
21 There were also offers , which we called "loose"
22 or "unmatched offers", where we were not able to
23 identify a canonical product. Often these were like
24 sort of one−off things like −− are you familiar with
25 the website Etsy, where there's −−
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1 MS ROSE: Sure.
2 A. −− okay, right −− a bunch of hand−made items, right? So
3 there is no canonical product for this , you know, yarn
4 muppet, Kermit thing −− I used muppet purposely. Right,
5 so ... So, okay, and actually a lot of clothing fell
6 into this −− this −− I recall there was a fair number of
7 unmatched −− of loose offers in the clothing category.
8 So when there were primarily loose offers that were
9 matched to a query, in other words when the query came
10 in , we did our retrieval and we were like: oh, we're
11 getting a bunch of unmatched offers, I believe −− and
12 I 'm not 100% sure, this is just the best of my
13 recollection −− then we would auction among the products
14 −− or, sorry −− sorry −−
15 MS ROSE: Among the offers?
16 A. We would auction among the loose offers, so there would
17 not be this two−stage −−
18 MS ROSE: So Kermit toy.
19 A. Yes. Yes, yes, Kermit toy. So perhaps there would be
20 several Kermit toys, but they're all −−
21 MS ROSE: All in breach of copyright.
22 A. Probably, yes, although I think we had checks for that,
23 but that's not my area of expertise. Yes.
24 THE CHAIRMAN: I do not think we need explore that.
25 A. Yes.
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1 THE CHAIRMAN: We have enough to deal with.
2 MS ROSE: We do.
3 THE CHAIRMAN: Yes.
4 A. Right.
5 So, in other words, there were some set of queries
6 where the primary document in that ranking was −− were
7 offers , were loose offers , and, if there was an auction,
8 online , and then there were other queries where you
9 would have this two−stage ranking, one would be
10 the organic product ranking and then, within the product
11 you have the auction.
12 THE CHAIRMAN: That is very clear. Thank you.
13 The next thing is, if you go on to {H3A/7/34}, where
14 you are talking about one of the options that were
15 considered and explored, those are the Remedy options −−
16 A. Yeah.
17 THE CHAIRMAN: −− and this is option 2 −−
18 A. Yeah.
19 THE CHAIRMAN: −− which is "Shutting down the Shopping
20 property" that we have just been talking about −−
21 A. Yes.
22 THE CHAIRMAN: −− so that then there would be no
23 freestanding Shopping property at all , there would just
24 be the Shopping Unit.
25 A. Yes.

80

Opus 2
Official Court Reporters

transcripts@opus2.com
020 4515 2275



July 8, 2026 Infederation Ltd v Google Inc and Others Day 11MT1

1 THE CHAIRMAN: That is this option.
2 A. Yes.
3 THE CHAIRMAN: Then you say in paragraph 130, you recall
4 this was discussed with the Commission −−
5 A. Yes.
6 THE CHAIRMAN: −− and, just to be sure I have understood it,
7 the last five lines on the page:
8 "In the Commission's view ... removing the property
9 but keeping the SU, Google would essentially keep
10 Google's Shopping results (which the Commission
11 considered to be part of Google's CSS) ... on the ...
12 SERP ..."
13 A. Mm−hm.
14 THE CHAIRMAN: So is this right, the Commission, as you
15 understood it, was still regarding this Shopping Unit in
16 that form as a manifestation of Google's comparative
17 shopping service −−
18 A. Mm−hm.
19 THE CHAIRMAN: −− even though there was no separate
20 Google Shopping property −−
21 A. That was my understanding of their position, you know,
22 pre−Remedy, of course, but, yes.
23 THE CHAIRMAN: Yes.
24 A. So my understanding is, you know, they said: if you shut
25 down the Shopping property but keep the Unit, you're
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1 just manifesting your shopping service in the Unit.
2 THE CHAIRMAN: Then −−
3 A. I mean −− and, sorry, let me just clarify what I just
4 said . I think it 's obvious, but ... if you keep the
5 Unit unchanged.
6 THE CHAIRMAN: Yes.
7 MS ROSE: So it is exclusively Google.
8 A. Exactly. Exactly. Exactly.
9 THE CHAIRMAN: Yes, so exclusively Google, so exclusively
10 Google Shopping comparison.
11 A. Correct. Correct.
12 THE CHAIRMAN: You set out a couple of pages earlier, page
13 {H3A/7/32}, helpfully, in paragraph 119, the main
14 options that you considered, and we have just looked at
15 one of them. Options (d) to (f) −−
16 A. Mm−hm.
17 THE CHAIRMAN: −− all involve changes to the Shopping Unit.
18 A. Correct.
19 THE CHAIRMAN: But they all keep it, I think, as an ad−based
20 format.
21 A. Yes. I −− yes.
22 THE CHAIRMAN: Was there any consideration of going back to
23 the pre−unification format where it was not −−
24 the Shopping Unit was not ad−based?
25 A. Well, so when I wrote this statement, I didn't recall
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1 that there was. Like, I did −− if I had not seen some
2 of these documents recently, I would have said, "To
3 the best of my recollection, we did not consider that".
4 But looking at, like , some of these documents that were,
5 like , "Here's all the different options", right , we
6 looked at 13 options or something like that, right ,
7 there were a couple of in there that had −− that had to
8 do with organic solutions . So −− so based on that
9 document, I would have to say there was some
10 consideration given, yeah.
11 THE CHAIRMAN: But what was the consideration? Can you now
12 recall why that was excluded?
13 A. I don't recall . I wish I −− I wish I would.
14 THE CHAIRMAN: You do not know. But you cannot −− if you
15 cannot recall , then do not speculate.
16 I think you say that the Remedy that you did end up
17 with −− and this is from paragraph 175 on {H3A/7/46} −−
18 was technically of quite substantial technical changes?
19 A. Yes.
20 THE CHAIRMAN: I assume that is right?
21 A. Yes. I mean, especially to be done in 90 days, yes.
22 THE CHAIRMAN: Yes, even more challenging when you had to do
23 them quickly.
24 A. Correct.
25 THE CHAIRMAN: Yes.
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1 Then, finally , just a question on the sandbox
2 approach −−
3 A. Okay.
4 THE CHAIRMAN: −− that you explained to us yesterday.
5 A. Yeah.
6 THE CHAIRMAN: The effectiveness of that approach, as we
7 understood it, would be contingent on the breadth and
8 the quality of the query patterns that were provided by
9 the CSSs; is that right?
10 A. Well, that would affect −− certainly. I −− I believe
11 that, under any envisionable scenario where you are
12 assuming that those are as extensive and high quality as
13 possible , I still believe there would be a dramatic
14 reduction in quality , and then, as I had mentioned
15 before, there was the whole auction problem where it was
16 our −− you know, our analysis suggested these units
17 would be unlikely to be able to show because they
18 wouldn't win the Whole Page Auction. We would not be
19 able to outcompete text ads for the space on the page.
20 THE CHAIRMAN: Just thinking about the mappings that the CSS
21 would provide −−
22 A. Yes.
23 THE CHAIRMAN: −− if, say, a user searched for "lightweight
24 waterproof summer jacket", say −−
25 A. Yes.

84

Opus 2
Official Court Reporters

transcripts@opus2.com
020 4515 2275



July 8, 2026 Infederation Ltd v Google Inc and Others Day 11MT1

1 THE CHAIRMAN: −− and the only query patterns provided by
2 CSS were "jacket/coat outerwear" −−
3 A. Yes.
4 THE CHAIRMAN: −− then some CSS offers might not be selected
5 as candidates, because the −−
6 A. Right.
7 THE CHAIRMAN: −− is that right, that the query patterns
8 would be too broad?
9 A. Well, I think it depend −− depends on how sophisticated
10 and extensive this query matching would be, right?
11 You know, I think, in the simplest mechanism that you
12 could imagine, it would be an exact match, right, where
13 they would list : this is the exact query that the user
14 entered and here's the set of offers .
15 THE CHAIRMAN: Yes.
16 A. In something −− a scheme like that, then what you say is
17 exactly correct , right?
18 You could −− you could imagine that there would be
19 more general patterns that could be provided, but,
20 you know, there's limitations as to how much you can do
21 in that kind of static format as opposed to, you know,
22 this dynamic, at query−time, you know, doing sort of
23 extensive query analysis , and the user context and all
24 those kinds of things to dynamically query the full set
25 of offers .
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1 THE CHAIRMAN: Thank you.
2 PROFESSOR SMITH: Can I go back to yesterday's discussion
3 about CLAs, Comparison Listing Ads, where you, in your
4 statement, describe what could have been done on
5 Comparison Listing Ads, and we discussed that yesterday.
6 As I recall −−
7 A. Could you repeat just the very last part of your
8 statement? I'm sorry.
9 PROFESSOR SMITH: We had a discussion yesterday about CLAs,
10 Comparison Listing Ads −−
11 A. Yes.
12 PROFESSOR SMITH: −− and I just want to come back to −−
13 A. Good.
14 PROFESSOR SMITH: −− some of the issues.
15 A. Yes.
16 PROFESSOR SMITH: As I recall, we discussed the fact that
17 CLAs weren't as attractive as PLAs in presentation
18 and −−
19 A. Mm. Yes.
20 PROFESSOR SMITH: −− information richness, and I think there
21 was a discussion about how these experiments with CLAs
22 would have had to be conducted in a quite compressed
23 time period. One could imagine, with more time, one
24 could look at richer formats or alternatives .
25 I want to ask about one possibility , that where
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1 a user search showed a particular interest in price
2 comparison, or showed particular price sensitivity ,
3 the cheapest −−
4 A. Yes.
5 PROFESSOR SMITH: −− muppet toy −− we are going to stick to
6 that −−
7 A. Yes.
8 PROFESSOR SMITH: −− or the largest OLED TV screen within my
9 budget.
10 A. Yes, or even "comparison shop for ...", you know to take
11 a more extreme example, but, yes.
12 PROFESSOR SMITH: That is strictly for quite a sophisticated
13 user who knows exactly −−
14 A. Yes, yes.
15 PROFESSOR SMITH: But as a signal, could that be part −−
16 I mean, if that then −− if such a user were led to
17 CLAs −−
18 A. Yes.
19 PROFESSOR SMITH: −− might their experience, their reaction
20 to it −−
21 A. Yeah.
22 PROFESSOR SMITH: −− be more positive than the typical user
23 who, you know, has −− who is not particularly
24 price−sensitive, might be quality−sensitive and the PLAs
25 hit the mark for them and the CLAs are a very, very
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1 inferior product −− very inferior experience. But if
2 you could identify users who were really particularly
3 interested in price comparisons, who were particularly
4 price−sensitive −−
5 A. Yeah.
6 PROFESSOR SMITH: −− would CLAs −− if you could point CLA −−
7 point them to CLAs, their experience might be more
8 positive?
9 A. Right.
10 PROFESSOR SMITH: Is that a −−
11 A. That is certainly technically feasible , right? You
12 could, you know, create models to figure out when a user
13 is more likely to be interested in a −− in a comparison
14 shopping site as opposed to an individual product,
15 right , and if you did it right , then you should get some
16 improvement in the metrics over just all queries , right?
17 So that is true.
18 Now, the question is how much of an improvement,
19 right , and is it −− you know, in what cases, if any,
20 would you get a better user experience compared to PLAs?
21 PROFESSOR SMITH: Because the experiments −− you talked
22 about some of them, and I have forgotten the word and
23 I cannot look it up, but the CLAs were way, way behind
24 PLAs?
25 A. Correct. Right.
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1 PROFESSOR SMITH: So what you are saying is −−
2 A. There's quite a bit of ground to be made up.
3 PROFESSOR SMITH: Indeed.
4 A. Right. So I'm not saying that −− you know, that it's
5 impossible that there was some subset of queries where
6 they would perform better, but it would −− given
7 the overall metrics, the only way that would be
8 possible , if it was a very small slice of queries ,
9 right? Because, again, I remember having reviewed
10 a document recently. If you look at the −− when CLAs
11 were displayed by default in that experiment and if you
12 compare the click−through rate on that unit compared to
13 the click −through rate in the regular −− in the control
14 where PLAs were shown, the PLA unit got 12x times,
15 right? So the math is such that the only way the CLA
16 could outperform on some subset is if that subset is
17 very small. You understand?
18 PROFESSOR SMITH: Yes, I understand. Thank you.
19 MS ROSE: Under the Remedy, as I understand it,
20 the algorithms that tended to demote CSSs, particularly
21 algorithm A and Panda −−
22 A. Mm−hm.
23 MS ROSE: −− are still operational. Would there have been
24 any downside, from Google's perspective, if you had
25 implemented a Remedy box along the lines that was
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1 implemented −−
2 A. Okay.
3 MS ROSE: −− but also modified those algorithms so that they
4 did not have the very severe impact on the organic
5 ranking −−
6 A. Understood.
7 MS ROSE: −− of CSSs that they do have −−
8 A. Understood.
9 MS ROSE: −− so that, under the box, you would be more
10 likely to have CSSs showing up on the first page? Is
11 there any downside to Google in that?
12 A. Right, again, the caveat that the organics, you know,
13 area is not my area, but −−
14 MS ROSE: Yes.
15 A. −− what I will say is that my understanding is that
16 those algorithms were implemented for −− because these
17 sites were low quality in general, and it wasn't CSSs
18 specifically , it was this idea of these −− I forget what
19 the terms are, actually , but it 's, like , these
20 pass−through sites or something like that, you know, are
21 interested to show ... you know. So −− and this is −−
22 the other caveat, this is not, like , direct experience,
23 because it wasn't my organisation, but my understanding
24 is that those were implemented because Google wanted to
25 improve the quality of their search results and that, in
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1 fact , this did that. So there would be a quality hit ,
2 is my understanding.
3 THE CHAIRMAN: I think what is being suggested is not that
4 you would get rid of these algorithms all together,
5 because they perform a valuable function applying to all
6 results −−
7 A. Yeah.
8 THE CHAIRMAN: −− on quality −−
9 A. Yeah.
10 THE CHAIRMAN: −− but I think Ms Rose is asking, if they
11 were to be modified −−
12 A. Yeah.
13 THE CHAIRMAN: −− so that they did not have this particular
14 dramatic result −−
15 A. Right.
16 THE CHAIRMAN: −− that they had on CSSs.
17 A. Right. I mean, here it would be hard for me to really
18 speculate, right? Like, so I think the question I 'm
19 being asked, as I understand it, is , you know, would
20 there be a way to sort of determine: okay, this is a CSS
21 site that this algorithm is being applied to, and now I
22 need to use different criteria than I would otherwise to
23 determine the quality?
24 MS ROSE: For example −−
25 A. You see what I mean?
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1 MS ROSE: Let me give you an example. There is, assume, an
2 algorithm that uprates a site based on original
3 content −−
4 A. Yes.
5 MS ROSE: −− but does not uprate a site based on
6 functionality , such as filters for price , product,
7 specification , all the different things we have been
8 talking about, what you have described, I think,
9 as "rich functionality " that is appropriate to a CSS.
10 Now, so you could tweak that algorithm so that you give
11 credit not just for original content but also for rich
12 functionality that is specific and appropriate for CSSs,
13 for example.
14 A. Right. I mean, I −− again, with the normal caveat,
15 right , I 'm an ads guy not an organic guy, but that
16 sounds like something that would be technically
17 feasible , I think. I mean, I don't know for sure.
18 The question is, like , you know, would doing so still
19 result in −− like, would that make a difference in
20 quality , right? Would you −− would that end up making
21 it so that −− that the results that you're boosting −−
22 MS ROSE: Yes, are very −−
23 A. −− kind of deserve that boost, right, because
24 the quality is actually high, and that I really don't
25 know.
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1 MS ROSE: I mean, I do not think we have heard any evidence
2 that Google has ever trialed that. Are you aware of any
3 test or experiment along those lines?
4 A. I 'm not, but I probably wouldn't be.
5 MS ROSE: You would not be, okay.
6 THE CHAIRMAN: We are thinking in conjunction with
7 considering the Remedy.
8 MS ROSE: Yes.
9 A. Yeah, so I −−
10 THE CHAIRMAN: In which you were involved.
11 A. Yeah, so I −−
12 THE CHAIRMAN: You were involved in the discussion of that.
13 A. I do not recall that being under consideration.
14 MS ROSE: Okay.
15 THE CHAIRMAN: Yes. Is there −−
16 MR JOWELL: Can I ask, sir, two further questions just
17 arising out of that?
18 THE CHAIRMAN: We can take one of two courses. We can
19 either sit a bit longer, which may be preferable if you
20 have not got a lot of further questions and then
21 Mr Friedman can be released. If you are, between you,
22 going to take 25 minutes, then it is probably better
23 to rise .
24 MR JOWELL: I have got basically two questions. It is hard
25 to know how long.
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1 MR PICKFORD: I have one short question −− well, I have one
2 question.
3 MR WEST: I have one −− I have two very short questions.
4 MS ROSE: It is not a competition!
5 THE CHAIRMAN: It is not an auction!
6 I think we will come back at 1.50, and then we will
7 also want to consider with you what is going to happen
8 this afternoon, because we see in the timetable
9 apparently we were supposed to have a very early lunch,
10 and there is a witness from California who clearly must
11 be heard today and presumably cannot be heard before
12 4 o'clock, or thereabouts, so has to finish at 5. So
13 perhaps could you give some thought, bearing in mind
14 this also : We have an application regarding expert
15 evidence, we have a number of things we want to raise
16 with you concerning the expert evidence about which we
17 have some concerns, so that may well take a good half
18 hour, and we note that in the timetable tomorrow is
19 a day held in reserve and it seems to us we might need
20 to plan for part of tomorrow, because we do not want
21 rush witnesses, that would not be appropriate. It may
22 be that our discussion with you on the expert evidence
23 will have the effect of reducing the time needed for
24 expert evidence next week. I do not want to say more.
25 We will return at 1.50.
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1 Mr Friedman, I am sorry, but you are kept, as we
2 say, in purdah over lunch.
3 A. Understood.
4 (12.59 pm)
5 (The short adjournment)
6 (1.50 pm)
7 (Proceedings delayed)
8 (1.57 pm)
9 THE CHAIRMAN: Yes, Mr Jowell.
10 Further cross−examination by MR JOWELL
11 MR JOWELL: Yes, Mr Friedman.
12 A. Yes.
13 Q. Good afternoon.
14 You mentioned in answer to the Tribunal, you
15 mentioned that −− the Whole Page Auction −−
16 A. Yes.
17 Q. −− that Google currently operates?
18 A. Yes.
19 Q. You expressed scepticism that a single CSS
20 shopping box −−
21 A. Yes.
22 Q. −− would win the −− such as the variety of −−
23 the sandbox variety, would win in that Whole Page
24 Auction.
25 A. Yes.
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1 Q. Do you recall that?
2 A. Yes.
3 Q. Okay −− or you said it would not win very often,
4 I think.
5 A. Correct.
6 Q. I just want just to rewind and take us back to 2008,
7 because if we go back to 2008, you had a situation where
8 you had the box, let us just call it the shopping box,
9 it was then the Product Universal −−
10 A. Okay.
11 Q. −− and that was not part of the Whole Page Auction,
12 was it?
13 A. That's correct.
14 Q. Okay.
15 So now, we heard evidence from Mr Goodrow and it is
16 clear from the paper −− from the documents in any event,
17 that one of the things that triggered whether that box
18 came up was not an auction at all, but actually
19 the presence of a rival comparison shopping service in
20 the 10 organic results ?
21 A. Okay, yeah.
22 Q. Okay?
23 A. I saw that in one of the documents.
24 Q. Yes.
25 He said, well , that told us it was a commercial
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1 query, he said, and therefore we put up the box.
2 He also gave evidence that the priority for −− one
3 of the commercial −− very strong commercial priorities
4 for Google at that time was increasing shopping starts,
5 or shopping sessions on Google. You are aware of that?
6 A. I think so.
7 Q. Yes, okay. So he said, well , the reason we were putting
8 up the box is because we want to get more people
9 searching on Google.com, right, for product queries?
10 A. Mm−hm.
11 Q. That was also the reason why they tolerated what was
12 called the cannibalisation −−
13 A. Mm.
14 Q. −− you recall? Which was effectively the loss of text
15 ad revenue −−
16 A. Okay.
17 Q. −− to people clicking through the free −− the free box?
18 A. I understand what you're saying, yeah.
19 Q. Right.
20 So if we now go back to 2008 and we imagine a single
21 CSS option, it is a very different calculus for Google,
22 is it not?
23 A. A single −− so like −−
24 Q. Yes, I mean, you do not have the auction and it is not
25 the same rivalry with text ads, is there? I mean, there
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1 is a rivalry in the sense that you have
2 the cannibalisation issue , but what you are really
3 trying to do is just get people on to Google.com to
4 begin with, right?
5 A. Yeah, okay.
6 Q. So if we imagine −− if we go back to 2008 and we imagine
7 that one was applying a Remedy then, you would not have
8 this issue of losing the −− I mean, first of all , there
9 is not a Whole Page Auction, but even if there were,
10 the commercial calculus would be completely different,
11 would it not?
12 A. Well, yeah, I mean, so PLAs were not −− in 2008, there
13 were no Shopping ads.
14 Q. Yes.
15 A. Right?
16 Q. Yes.
17 A. So, you know ... So, yes, it would be quite different .
18 Q. Yes.
19 Google might have chosen at that stage to have these
20 single CSSs featuring very regularly , because they were
21 trying to get people starting their shopping sessions on
22 Google; correct?
23 A. I can't speak to that. I mean, that's −−
24 Q. Okay.
25 A. I wasn't involved in those −−
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1 Q. Okay.
2 A. −− discussions, or anything like that.
3 Q. Fair enough.
4 Can I just ask you, speaking, now if we go forward,
5 back forward, if you imagine a situation where, let us
6 say, that you did have a situation where it was
7 mandatory for Google to have either a single CSS OneBox
8 and/or a CLA−type of arrangement −−
9 A. Okay.
10 Q. −− instead of the current ... would not −− and you said,
11 well , they would be outcompeted in the auction.
12 A. Yeah.
13 Q. But again, if you imagine a scenario where that
14 happened, right, and they were regularly outcompeted in
15 the auction and therefore people came to Google with
16 product queries and all they saw most of the time was
17 text ads −−
18 A. Mm−hm.
19 Q. −− would that not be a concern? Would that not change
20 the commercial calculus in the way you have that
21 auction? Because you want it −− because it is all very
22 well saying: oh, well , text ads are more profitable in
23 a single instance.
24 A. Mm−hm. Right.
25 Q. But if people are not going to come to Google at all
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1 because there is no attractive comparison shopping
2 manifestation −−
3 A. Right.
4 Q. −− right?
5 A. Right.
6 Q. That is going to change things, is it not?
7 A. Well, I mean −−
8 Q. So my point is you would choose to have that box more
9 frequently?
10 A. I think that that is a plausible scenario for senior
11 management to take that into consideration, right? Now,
12 there's always the tension, right , between how much
13 you're willing to, you know, sort of tolerate , you know,
14 cannibalisation or revenue loss and −− and other
15 considerations , right?
16 Q. Yes.
17 A. Yeah, and of course I wasn't involved in any of those
18 discussions at all at that time.
19 Q. No, but that would certainly be −− that would not
20 necessarily simply be as simple as perhaps you were
21 portraying it?
22 A. Yes, my assumption, which maybe I didn't clearly state,
23 was that we were talking about an ads−based solution,
24 and the reason that I was assuming that is because
25 that's my area of expertise. That's also of course
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1 the way that the system worked from 2012 on, right? So
2 I was assuming an ads−based solution.
3 Q. Yes, but even with an ads−based solution, you want to
4 have people −− you have got to have people starting
5 their shopping sessions on Google, and if you do not
6 have that comparison shopping box on the page, or let us
7 call it the truncated comparison shopping box on
8 the page at all and you just have text ads, Google does
9 not become −− is not a very attractive place to start
10 shopping sessions, is it ?
11 A. I think I understand your question. So you're saying
12 even with an ads−based system −−
13 Q. Yes.
14 A. −− would Google have said, "Well, we're willing to take
15 a certain amount of revenue loss in order to, you know,
16 increase shopping starts on Google"?
17 Q. Yes.
18 A. Well, so that is possible . I can't −− I won't say it's
19 impossible. It 's a different calculus once you're in
20 the ads world, right? The ads world has a −− has a −−
21 has, you know, more of a focus on whether −− you know,
22 they try to make very highly principled , long−term value
23 calculations , right?
24 Q. Yes.
25 A. So, like , you know, I can't say to what extent or not
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1 that would necessarily enter into Decision−makers, but
2 it would be different under an ads system and it would
3 probably −− I believe −− this is −− I will say I'm
4 speculating, I believe there would be significantly less
5 tolerance for revenue loss , especially long−term
6 value −−
7 Q. Well, there would be a −− you would calculate, would you
8 not? You would say, well, we are losing per impression,
9 right? We are getting −−
10 A. Uh−huh.
11 Q. −− less revenue, but if we do not have the box
12 a sufficient number of times in response to these
13 queries , we are going to lose impressions, right?
14 A. Or lose queries/shopping starts.
15 Q. You are going to lose shopping starts, exactly .
16 A. Right. I would expect that senior management would −−
17 would weigh those factors.
18 Q. Yes, and therefore you might find that actually the box
19 does appear rather more often than you would expect?
20 A. Well, that I can't say.
21 Q. You cannot say.
22 A. Right? I mean, it's super−hypothetical and something
23 that I have no, you know −− I mean I have no
24 Decision−making power on and never did, so ...
25 MR JOWELL: Okay, thank you.
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1 I have got no further questions.
2 THE CHAIRMAN: Yes, Mr West.
3 Further cross−examination by MR WEST
4 MR WEST: Mr Friedman, you were asked about the charging
5 models of comparison shopping services, including
6 Google's.
7 A. Yes.
8 Q. You mentioned that Google's model was based on an
9 auction −−
10 A. Yes −− well −−
11 Q. −− in 2013?
12 A. Google's −− sorry, the first sentence you −− actually,
13 let me −− I won't ask you to repeat, let me look at
14 the transcript .
15 Okay, I'm just a little confused by the first
16 sentence and then the second sentence.
17 THE CHAIRMAN: We are talking about post what Mr Friedman
18 calls unification ?
19 MR WEST: Yes.
20 A. Okay, and pre−Remedy?
21 Q. Pre−Remedy, yes.
22 A. Okay. All right , go on.
23 Q. Under that system, the results of the auction fed into
24 the ranking of the products within the comparison
25 shopping service page?

103

1 A. We're talking about the −− the Shopping subdomain or
2 the Shopping property?
3 Q. Yes, yes.
4 A. Correct.
5 Q. Are you aware that that model is sometimes called "pay
6 for placement"?
7 A. Yeah, I 've heard that term.
8 Q. But most comparison shopping services actually use
9 a different model, which is sometimes called "paid
10 inclusion". Are you aware of the difference between
11 these terms?
12 A. Actually, no.
13 Q. The terminology is not used uniformly, but if I can just
14 explain what I mean. Under a paid inclusion model −−
15 A. Yeah.
16 Q. −− merchants need to pay to have their products appear
17 on the CSS.
18 A. Okay.
19 Q. But the amount that they pay does not affect where their
20 products are ranked.
21 A. Okay.
22 Q. This was the latter system, so paid inclusion , what I am
23 calling paid inclusion , was in fact the most common
24 model. Were you aware of that?
25 A. No.
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1 Q. Could we just look very briefly at Ms Raff's statement
2 {H3A/3/8}.
3 Sorry, this is −−
4 THE CHAIRMAN: H2A, is it not?
5 MR WEST: {H2A/3/8}. I apologise. Paragraphs 17 to 18.
6 So Ms Raff says:
7 "In common with most CSSs, Foundem has always
8 utilised a 'paid inclusion ' model. That is, by default ,
9 Foundem has always ranked its product results by price,
10 presenting the cheapest offer for a particular product
11 first ."
12 Then 18:
13 "By contrast, as was widely discussed within
14 the industry at the time, from 2013 onwards Google's CSS
15 has utilised a 'pay for placement' model, whereby
16 merchants bid for placement in Google's CSS. That is,
17 Google's product results are not by default presented
18 with the cheapest first but are instead ranked primarily
19 by the revenue that a click will earn Google."
20 But you are not in a position to agree or disagree
21 with Ms Raff's contention that the more common −−
22 A. (Overspeaking − inaudible) −− well, sorry, with which
23 contention?
24 Q. That the more common model was the paid inclusion model?
25 A. That portion, paragraph 17, I don't have knowledge about
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1 and I can't opine on.
2 Now, you did speak to 18, which I do have some
3 thoughts on, but I will only share those thoughts if it
4 is useful to the Tribunal.
5 Q. Well, I will leave that to the Tribunal.
6 Very quickly, you were asked about the relationship
7 between the Shopping property and the Shopping Unit.
8 Again, we are in the same period of time, 2013 to 2018,
9 or 2017 rather, and it was suggested to you that they
10 are based on the same auction and the same other
11 infrastructure and so on. Do you remember that? Being
12 asked about that?
13 A. There was a fair amount of common auction and
14 infrastructure , you know, code and service, etc. It
15 wasn't −− it was not identical. There was a decent
16 amount of differentiation in how the algorithms worked,
17 which we talked about recently, actually , right?
18 Q. Yes.
19 I just want to show you that the Commission actually
20 made some findings about this and just to ask if they
21 accord with your recollection .
22 A. Okay.
23 Q. That is in paragraphs or recitals 415 to 416 of
24 the Commission Decision, {BA/2/121}.
25 I think some of this may be confidential, so please
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1 do not read it out, perhaps just read it to yourself and
2 tell us if that accords with your recollection ?
3 A. Okay, and, sorry, which paragraphs would you like me to
4 read?
5 Q. 415 and 416, and I do not think you need to carry on
6 with the subparagraphs in 416. It should be in front of
7 you now.
8 A. Okay, yeah, I see 4 −− okay, give me just a moment.
9 (Pause)
10 Okay, so I've read 415(a) and (b) and I've read
11 the first part of 416, but not the (a) and (b) of 416.
12 Q. Does that accord with your memory?
13 A. Well, so 415(a) looks correct to me. 415(b) doesn't
14 really look correct , or at least seems a little oddly
15 stated. Okay, so let me get into some detail. So it
16 says −−
17 Q. Well, it is confidential , so −−
18 A. Oh.
19 Q. −− you may have to speak in generalities rather than
20 specifics .
21 A. Oh, yes, yes, yes. Okay, let me −− let me do my best to
22 do so. Hold on one moment.
23 Okay, so in part ( ii ) of −−
24 MR PICKFORD: Sir, if the witness needs to speak to respond
25 appropriately , then we probably need to go into
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1 confidential session .
2 THE CHAIRMAN: Yes, well, let us −−
3 You give your answer, Mr Friedman. If you feel you
4 cannot adequately answer the way you would like to, then
5 we will go into camera.
6 A. Okay.
7 THE CHAIRMAN: But if you want to have a go −−
8 A. Okay.
9 THE CHAIRMAN: Of trying and if you feel then it is
10 difficult , we will go into camera.
11 A. Okay.
12 Let me take a look and see if I can do a reasonable
13 job. It won't take me too long to determine that and
14 then I can let you know.
15 It would be easier for me to be able to −−
16 THE CHAIRMAN: Yes, we will do that.
17 But, Mr West, these have been agreed to be binding.
18 MR WEST: Yes.
19 THE CHAIRMAN: So −−
20 MR WEST: Perhaps −−
21 THE CHAIRMAN: −− is anything gained by exploring this?
22 MR WEST: Well, perhaps we could just leave it that there
23 are certain recitals in the Decision which −− which
24 address this point. Perhaps if I can just raise that
25 with the Tribunal.
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1 THE CHAIRMAN: Well, we see that. That is not a question
2 for Mr Friedman.
3 MR WEST: Indeed.
4 Well, let us move on, Mr Friedman. I do have
5 a third one that has been added over lunch, but again it
6 is very quick.
7 Ms Rose asked you whether, as part of the Remedy,
8 Google could have amended some organic demotion
9 algorithms to exempt comparison shopping sites and you
10 had some concerns about quality. Do you recall that
11 before lunch?
12 A. Yes.
13 Q. Are you aware that within the AdWords part of Google's
14 business there was an appeal system whereby advertisers
15 who had been subject to AdWords penalties could appeal
16 against them if they thought they had been unfairly
17 applied?
18 A. I 'm aware that that existed, although not the details of
19 it .
20 Q. But included, for example, again, were you aware of
21 this , a telephone line that they could use and some
22 people called product evangelists who could guide them
23 through the process? Again, were you aware of that?
24 A. Maybe not the detail. It sounds plausible . I know no
25 information to the contrary, let 's put it that way.
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1 Q. So another possibility , if you were concerned about
2 the quality implications of amending the algorithms,
3 would have been to introduce an appeal mechanism whereby
4 if comparison shopping sites thought they had been
5 unfairly penalised within the organic results , they
6 could have pursued an appeal against that of a similar
7 kind?
8 A. I suppose that would −− that would be one possibility.
9 Q. That is all I am putting to you.
10 A. Given the context of the Decision, it would potentially
11 be cumbersome, but, you know, it's certainly possible.
12 Q. But it was something that Google managed to do in its
13 AdWords division?
14 A. Apparently so. I mean, I am aware that there was an
15 appeals process for AdWords.
16 MR WEST: Thank you very much.
17 Further re−examination by MR PICKFORD
18 MR PICKFORD: Mr Friedman, Professor Smith asked you
19 a question before the lunch adjournment about how Google
20 might handle a CSS−oriented query. You recall that
21 exchange?
22 A. Yes.
23 Q. Subject to the usual caveats about the extent of your
24 knowledge, to what extent, if at all , were each of
25 the different parts of Google's SERP capable of
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1 directing a user who appeared to be looking for
2 a CSS−style experience, given what their search was,
3 towards a CSS?
4 A. Well, so we did discuss that you could, in the Shopping
5 Unit, for example, you could display the CLA tab as
6 the default rather than the PLA tab, so that would be
7 one instance that's −− that we already discussed.
8 It could affect , I suppose, the ranking of
9 organic −− of generic organic results, but I would
10 expect that that would already be happening as part of
11 −− you know, this is not −− this is speculation −−
12 perhaps I shouldn't speculate −− but I would expect that
13 to be just part of the general algorithms that ...
14 Then, let's see, are there other parts of the page?
15 I mean, you know, at different points, Google had some
16 functionality to provide some kind of specialised
17 results on some part of the page. Like one example
18 would be, like , the knowledge panel, which may or may
19 not have been ever discussed in this Trial . Like,
20 you know, if −− this isn't related to Product Search,
21 you know, but if someone's searching for −− is doing an
22 information query for some entity that Google knows
23 about, they might display, on the right−hand side
24 I think it usually was, you know, some informational
25 sort of −− it's kind of like a OneBox, but it wasn't
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1 part of the main organic search results . So, you know,
2 theoretically , you could go there, I suppose.
3 I 'm trying to think if there's any other places.
4 You know, I guess I' ll give the caveat again, the system
5 was complex, worked on by many people, evolved quite
6 a bit over time and not my area of expertise, so −−
7 Q. Thank you.
8 A. −− sorry.
9 Q. Not at all .
10 Finally , Mr West took you to paragraph 18 of
11 Ms Raff's statement, that is to be found at {H2A/3/8}.
12 I think he read 18 to you, but then he did not ask you
13 a question about it and you said you could speak to it.
14 What was it that you were able to speak to?
15 A. Okay, so let −− I'll refresh my memory just by looking
16 at this quickly , so ...
17 (Pause)
18 Okay, so, yeah, it says:
19 " ... Google's product results are not by default
20 presented with the cheapest first ... "
21 That's generally true. That part I don't have any
22 dispute with. But now we get into the problematic area:
23 " ... but are instead ranked primarily by the revenue
24 that a click will earn Google. This is calculated using
25 the formula bid times predicted click−through−rate."
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1 So, in my witness −− I think in my Second Witness
2 Statement, if I recall , I tried to address this . So
3 there were other quality components that figured into
4 the auction score and therefore the ranking, and so it 's
5 not accurate to say that −− that the results were ranked
6 primarily by the rev −− or, yeah, primarily by
7 the revenue if the click were in Google. There were −−
8 you know, and this varied over time, but there were
9 a p−relevance model that was at times in the auction
10 score, there was a click duration model, there was
11 a conversion rate model. So there were other
12 components, it was not just bid times pCTR for
13 the ranking formula.
14 I guess the other aspect of this statement is,
15 you know, we were −− we were discussing, maybe a little
16 bit before lunch, that on the Shopping property,
17 you know, depending on the query and whether we had
18 essentially matched offers or not, the initial ranking
19 would be organic by product, and then within product
20 offers would then be ranked by auction. So those −−
21 I guess those are the two things I wanted to point out.
22 MR PICKFORD: I have no further questions.
23 Further questions from THE TRIBUNAL
24 THE CHAIRMAN: Is that really what you are dealing with by
25 reference not to Ms Raff's statement, but Mr Raff's
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1 statement in your Second Witness Statement, which is
2 {H3A/15/5}?
3 A. Mm.
4 THE CHAIRMAN: In your second statement, you have in hard
5 copy, on page 5?
6 A. Page 5.
7 THE CHAIRMAN: Paragraph 20. Is that the point that you
8 have just been making?
9 A. Okay, paragraph −−
10 THE CHAIRMAN: Page 5.
11 A. Yeah. Should I read paragraph 20 to myself?
12 THE CHAIRMAN: Yes, sure.
13 (Pause)
14 A. Yes, this is what I was speaking to, with the −−
15 the only kind of additional information is that I think
16 I was speaking to in this one what was the ranking in
17 the Shopping Unit, right, and I think we were previously
18 talking about on Google's CSS, in other words, you know,
19 on the Shopping property, but they both used these
20 additional quality signals .
21 THE CHAIRMAN: Mr Pickford −−
22 MR PICKFORD: No, no further questions.
23 THE CHAIRMAN: (Off microphone − inaudible).
24 Well, thank you very much, Mr Friedman. You have
25 been giving evidence a long time and we are very
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1 grateful . You are now discharged as a witness.
2 A. Oh, thank you.
3 I did want to just offer −− and, again, the Tribunal
4 should feel free to refuse , but I was asked why we
5 didn't consider the organic options as part of
6 the Remedy and I was thinking that is a very good
7 question, so I was thinking about it over the luncheon
8 and I remembered something that was relevant.
9 THE CHAIRMAN: Yes.
10 A. So, initially , like when we first were −− when
11 the Decision first came out, we really didn't know what
12 was going to be acceptable to the Commission or not,
13 what they were looking for, so we were exploring a very
14 broad range of options, but at a relatively quick −−
15 you know, within −− I can't remember exactly how long,
16 but let 's say within a small number of weeks at most, it
17 became increasingly clear that the Commission was very
18 focused on the Shopping Unit, on the −− you know, on
19 the PLA as the area that needed addressing. They wanted
20 to see that opened up to rival CSSs. That −− that was
21 their kind of guidance and direction. Now, they weren't
22 mandating it, but they were making it clear that that
23 was a good direction to go. So we −− that's why we
24 focused on that.
25 THE CHAIRMAN: Yes.
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1 MS ROSE: Yes, one question we asked you yesterday −−
2 A. Yes.
3 MS ROSE: −− was whether the sandbox solution that was under
4 discussion in 2017 −−
5 A. Yes.
6 MS ROSE: −− whether that would have been technically
7 possible back in 2009, and I think you said you would
8 consider that overnight.
9 A. Yes, I did think about that some. So I wanted −− okay,
10 so to address that, like , yeah, and I'm making
11 the assumption that we're talking about the sandbox in
12 particular , right , not the four −−
13 MS ROSE: No, the sandbox, yes.
14 A. I 'm also making the assumption that it would be an
15 ads−based solution, right, both because that's my area
16 of expertise and because that's what this is , right?
17 So given that it would be a Shopping ads−based
18 solution , right , and making no further assumptions about
19 earlier development or −− or launches or whatever, I'll
20 just say that Shopping ads weren't released in Europe
21 until I guess it was 2013, I think, right? So that's −−
22 that's one consideration with regard to whether it would
23 have been possible earlier .
24 In terms of, once you get to the release of PLAs in
25 2013, then I didn't see −− you know, thinking about it
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1 some, not −− not giving it incredibly extensive detailed
2 thought, but thinking about it some, I didn't see any
3 technical impediments other than the ones we've
4 discussed already.
5 MS ROSE: Right, about latency and so on?
6 A. Latency, quality , you know, being able to effectively
7 compete in a Whole Page Auction.
8 MS ROSE: It is essentially the same in 2013 and 2017?
9 A. Yes, I believe that's correct .
10 MS ROSE: For the earlier period, the difference is
11 a commercial difference?
12 A. Yes, that you wouldn't have −−
13 MS ROSE: But not a technical difference?
14 A. Well, you know, it's −− the commercial difference is
15 implemented with technology.
16 MS ROSE: Yes, but a Decision to introduce PLAs in 2009 −−
17 A. Oh.
18 MS ROSE: −− could have −−
19 A. Yeah, certainly if there was a Decision to introduce
20 PLAs early enough and −− and then that system was built
21 out sufficiently , and it takes some time to build out
22 the system, right , you know, then you could be −− you
23 can imagine that that would be possible. But I would −−
24 I don't think, like , the earliest iterations of PLA
25 would probably support that, or they just weren't fully
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1 developed yet.
2 Further re−examination by MR PICKFORD
3 MR PICKFORD: Sorry, I did have one question arising out of
4 that, I am afraid.
5 Could we please turn to document {J2B/44}. If we go
6 to {J2B/44/2}, please.
7 Have you seen this document before?
8 A. (Reads to self ).
9 I mean, given the information on this page, I don't
10 recognise it , but I may have seen it, I don't know.
11 I don't immediately recognise it .
12 Q. Then −−
13 THE CHAIRMAN: Was this prepared for the submission to
14 the Commission −−
15 MR PICKFORD: That is correct.
16 A. Oh, is this my annex?
17 Q. This is for the General Court appeal. So this is an
18 annex that was submitted −−
19 A. Oh.
20 Q. −− to the General Court.
21 A. Oh.
22 Q. A technical annex.
23 A. I don't immediately recognise it , and now we're going to
24 find out that I wrote it , which is quite possible , but
25 given the information on my screen and my current
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1 memory, I cannot say with confidence that I've seen this
2 document.
3 THE CHAIRMAN: We all suffer from that.
4 A. Yes, exactly , especially as we get older.
5 MR PICKFORD: Could we go, please, to {J2B/44/26} of this
6 document. Can we make it bigger, please. Sorry, can we
7 go on to the next −− the next page {J2B/44/27}. I am
8 afraid I am slightly ... I am actually looking for
9 footnote 123, I believe , which I am trying to find and
10 I am doing it quite on the hoof. There we go.
11 Okay, footnote 123 {J2B/44/33} says:
12 "Product ads ([including] PLAs), including with
13 the top ad variation , were launched in November 2011 in
14 the UK, France, Germany, and early 2012 in Spain, Italy,
15 and the Netherlands."
16 A. Okay.
17 Q. Do you know whether that is correct, incorrect or have
18 any other information to add to that?
19 A. I don't know. I've no reason to doubt it. So, in other
20 words, my −− my assertion that PLAs weren't launched
21 until 2013 was just my vague recollection. It 's not
22 like I have detailed information to contradict that.
23 MR PICKFORD: I have no further questions.
24 THE CHAIRMAN: We can now say that you are released.
25 A. Thank you very much. I hope this was helpful.
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1 THE CHAIRMAN: Thank you.
2 (The witness withdrew)
3 So we have, as we understand it, two further factual
4 witnesses, Mr Braendle and Mr Kalyanpur, and
5 Mr Kalyanpur is giving remote evidence from California
6 where they are, I think, eight hours behind, and that is
7 scheduled for 4 pm, and I would have thought one hour
8 should be sufficient , Mr Jowell, Mr West? There is no
9 reason it should take more than an hour, is there?
10 MR JOWELL: (Off microphone − inaudible).
11 THE CHAIRMAN: So I think we must absolutely adhere to that,
12 which means therefore that we have got an hour and
13 a half now, but that may not be sufficient, from what is
14 said here, to complete the evidence of Mr Braendle; is
15 that right?
16 MR JOWELL: I think there is a chance if we start him right
17 now that we might get through it, but it depends also on
18 Mr West, how much he has, and how much re−examination
19 there is and how much the witness speaks.
20 THE CHAIRMAN: Well, I think it is then sensible to make
21 a start . I am not sure we really can sit beyond 5. We
22 can say something at 5 o'clock about the expert
23 evidence, and, if necessary, we may have to resume for
24 an hour tomorrow to discuss the evidence.
25 But, well , let us do exactly what you suggest and
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1 products and different offers for the same products from
2 different merchants; do you recall that?
3 A. That's correct, yes.
4 Q. The site had to show product offers that led users to
5 a page where they could buy the listed product?
6 A. Yes.
7 Q. But you did not, in September 2017, initially , require
8 that the site had to have any sort of sorting or
9 filtering functionality to be a CSS, did you?
10 A. That's correct. That was only added later.
11 Q. Yes, about in 2019, I think you added it, did you not?
12 A. Let me think. This was −− must have been late '18 or
13 early '19, yes.
14 Q. I think in your statement you say it is early '19?
15 A. That's possible .
16 Q. Paragraph 42 {H3A/3/12}?
17 A. Yeah.
18 Q. You did not require, in 2017, that the website should
19 exclusively focus on shopping, did you?
20 A. That was not a requirement, no.
21 Q. You did not require that there should be any detailed
22 product information or reviews, did you?
23 A. No, we did not request that and we did not request that
24 because doing so would have excluded several players
25 that the Commission cared about and wanted to make sure
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1 could participate .
2 Q. Okay.
3 Now, I would like to just ask you about something
4 else . You say in paragraph 47 of your Third Witness
5 Statement, so that is {H3A/16/13}, and you are
6 commenting on paragraph 118 of Mr Stables' statement,
7 and you quote him, that the Remedy only requires:
8 " ... requires 'only the ability to function as an ad
9 provider , allowing merchants to upload their feeds to
10 Google'."
11 Yes?
12 You say below that −− and he says −− and you also
13 quote him as saying:
14 " ... that 'Kelkoo is struggling to operate as a CSS,
15 but rather acting as a marketing agency' within
16 the Remedy."
17 A. Mm−hm.
18 Q. You say:
19 "I do not agree with Mr Stables' characterisation of
20 the role of CSSs in the Remedy. In particular, I note
21 that buying ads to acquire traffic that they would then
22 pass on to their merchant customers was always part of
23 the CSSs' business models. I also note that both GSE
24 and third−party CSSs interact with the Shopping Unit in
25 the same way."
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1 But if we go −− could I show you a comment that
2 somebody within Google made at the time? It is at
3 {K1/25}.
4 You see at the bottom that the comment comes from
5 a Thomas Wlazik. Now, I think he is based in Germany.
6 I think you are based in Switzerland −− were based in
7 Switzerland; is that right?
8 A. That is correct , yes.
9 Q. Do you happen to know Mr Wlazik?
10 A. I don't remember him, no.
11 Q. His title is "LCS [Germany]", which, we are told is
12 "Large Customer Sales", and it says he is "Industry Head
13 Comparison". Can you help us −− or "Industry Manager
14 Comparison". Can you help us with what that role would
15 be?
16 A. So he must have been someone on the sales team that
17 worked with large clients , and "Industry [Head]
18 Comparison" probably means that he led a team that
19 worked with comparison sites.
20 Q. With comparison sites, so he would be somebody who would
21 know a bit more than you did at the time about −−
22 A. Probably, yes.
23 Q. If we go over the page {K1/25/2}, perhaps if you can
24 just read the first three paragraphs.
25 A. Okay.
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1 (Pause)
2 Yes, I 've read it .
3 Q. So Mr Wlazik is making a distinction there between, on
4 the one hand, price or product comparison, and on
5 the other hand, an agency business model, is he not?
6 A. Yes.
7 Q. He is saying that the true price comparison sites, price
8 or product comparison sites, want traffic on their
9 website and create added value to the user by offering
10 price comparison and also product comparison with
11 reviews and tests and so on. He contrasts that with
12 the agency or arbitrage model players, which are
13 basically just buying traffic discounted, yes?
14 A. I −− I disagree with this characterisation . I don't
15 think he's comparing CSSs and agencies, I think he's
16 comparing different types of CSSs. He's comparing
17 high−quality CSSs (with high−quality pages that invest
18 into product data, and so on, and want more traffic to
19 their site to add value to the traffic ) from low−quality
20 CSSs (that have an arbitrage−like business and operate
21 on ready−made feeds from other players). So it's
22 a distinction between different quality CSSs he's
23 making, because agencies typically don't operate on an
24 arbitrage model, agencies have a very fair and
25 transparent pricing of a certain percentage that they
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1 apply to bids they place on behalf of their customers.
2 Q. Okay. But under the −− but whichever type of CSS there
3 is , it must be a core part of the CSS −− the core part
4 of the CSS offering is to offer price and product
5 comparison?
6 A. For high−quality CSSs, this is absolutely true, and −−
7 Q. Well, for all CSSs, Mr Braendle?
8 A. Not for all CSSs. There were huge quality differences
9 among CSSs. My colleague here mentions Idealo, which is
10 probably one of the highest quality CSSs there is with
11 very detailed product information. I remember at the
12 time when I looked at Idealo, who didn't participate in
13 the Remedy but was sort of a benchmark looked at, they
14 allowed customers to filter trash cans by lid shape.
15 This was the level of detail . I know they had −− I had
16 several meetings with Idealo leadership and they had
17 hundreds of people who manually invested into collecting
18 product data and enhancing data to that level of detail .
19 Very few CSSs did that, right?
20 At the other end of the spectrum, you have CSSs that
21 basically invested nothing into product data and they
22 just passed on feeds that they acquired from others and
23 then put on their own site.
24 Q. But under the Google Remedy, the CSSs are just
25 performing a limited agency function. They are

133

1 operating a pure arbitrage role , are they not?
2 A. No, I will not −− not agree with this. So the arbitrage
3 model is based on acquiring traffic at a low price and
4 then selling it at a high price and earning
5 the difference , and that's not what an agency typically
6 does.
7 Q. Right, well , I think we will have to agree to disagree
8 about that, Mr Braendle.
9 If −− I mean, you say in paragraph −− let us go to
10 your witness statement, paragraph 34 {H3A/3/9}.
11 In paragraph 34 you describe "Ad Agencies", yes?
12 A. Yeah.
13 Q. You state there that:
14 " ... the agency model traditionally was that an
15 agency would place ads on behalf of a merchant for some
16 service fee ... to compensate the agency for optimising
17 [the] ads ... "
18 Yes?
19 In paragraph 36 {H3A/3/10}, you say:
20 "Prior to the Operative Phase, ad agencies were
21 already working with multiple merchants and placing ads
22 on their behalf through Google Shopping, managing
23 the logistics in the background, optimising the product
24 data ... "
25 And so on.
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1 Do you recall that?
2 A. (No audible response).
3 Q. Then if we go to paragraph 37, you note that:
4 " ... as the Remedy gained traction merchants asked
5 ad agencies about whether they would be better off
6 working with the CSSs in the Remedy auction (due to
7 the financial advantage CSSs had over Google Shopping
8 ...). These ad agencies did not want to lose their
9 customers, and one way of preventing that was for them
10 to either partner with a CSS and work directly with that
11 CSS and place ads through them, or create their own CSS
12 offering , which required them to work with a partner or
13 set up their own CSS website."
14 So, in other words, the ad agencies were recognising
15 that the role that the CSSs were playing, when bidding
16 on behalf of merchants under the Remedy, was very
17 similar to the role that they had previously been
18 playing; correct?
19 A. That is right , yes. CSSs did, to some extent, things
20 that agencies did before, yes.
21 Q. Yes, so the CSSs were effectively becoming
22 intermediaries like the agencies, optimising
23 the merchants' ads and bids; correct?
24 A. That's part of what they did, yes.
25 Q. Okay.
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1 Now, in addition to the ad agencies, there were also
2 some digital advertising management companies that
3 provided services to the ad agencies like Kenshoo, Marin
4 and Adobe. Were you familiar with them?
5 A. Not familiar with them, no.
6 Q. Okay.
7 Were you familiar with Google's own enterprise
8 search platform called "Doubleclick Search"?
9 A. I know of it, but I 'm not aware of its detailed
10 functionalities , no.
11 Q. Okay.
12 If we go to {M1/448/3}, please.
13 You can see here an email from someone called
14 Chrissy Seib at Google?
15 A. Yeah.
16 Q. Are you familiar with her?
17 A. I know her and I worked with her briefly, yes.
18 Q. This is dated July 19, 2017.
19 If we go to −− if we go, please, to {M1/448/4} you
20 can see there is a heading in bold:
21 "Feedback on [the] reseller approach."
22 Do you see that? It is about a third the way down.
23 A. "Feedback ...", yes, I can see that, yes.
24 Q. This seems to have been one of the possible remedies
25 that was under contemplation by Google at the time. Are
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1 you aware of that?
2 A. I was not aware of that, no. This was before the time
3 that I was involved in these kinds of discussions .
4 Q. Okay.
5 She says:
6 "I am approaching this as if agencies like
7 Marin/Kenshoo would become CSSs because I agree with
8 the conclusion that they would ..."
9 Then if you look down, she says:
10 "This means traditional CSSs will compete [with]
11 Kenshoo and ... the CSSs in question likely would not be
12 as sophisticated as these players so it 's not clear that
13 they would benefit from them. Is that okay?"
14 Were you aware of this?
15 A. I am neither aware of this discussion , nor of
16 the business model of Kenshoo and the other players
17 mentioned here.
18 Q. But it seems she seems to have a concept of
19 a traditional CSS on the one hand, and then agencies
20 like Marin, Kenshoo on the other, yes?
21 A. She seems to, but I can't comment because I don't know
22 what the business model of Marin and Kenshoo is.
23 Q. Okay.
24 If we can go to {H3A/3/29} and have a look at
25 paragraph 110 of your statement, please.
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1 You can see −− perhaps if you just read to yourself
2 paragraph 110 and 111 to remind yourself. I am sure you
3 are familiar with them.
4 (Pause)
5 A. I 've read 110. Should I also read 111?
6 Q. Yes, please do.
7 A. Okay.
8 (Pause)
9 Q. I think you just need the first couple of lines really .
10 A. Okay, yeah.
11 Q. So we have seen that Ms Seib seemed to have a concept of
12 a traditional CSS with a particular business model
13 distinct from an agency business model, did she not?
14 A. That seems so, yes.
15 Q. So at least some people in Google did seem to have
16 a clear view of the distinction between these two types
17 of business models, did they not?
18 A. I 'm not sure. I mean, the parts of text that we saw
19 from Ms Seib was very vague and high level. I don't
20 know what exactly her understanding was of what
21 a traditional CSS is.
22 Q. Okay, well, let us look at some other people.
23 If we go to {M1/449}, we see an email from
24 Chris Mysen, dated 26 July. If we −− and you see then
25 an email −− if we look at the email second from
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1 the bottom, you see it is starting :
2 "btw ... "
3 By the way?
4 A. Yes.
5 Q. "[By the way] −− if this is required −− there are some
6 potentials for a pure arbitrage scheme in which a CSS
7 only exists to pass feeds to google but at a cost
8 discount to what the merchant would pay directly to
9 google.
10 "This comes from the fact that the bid we enter into
11 the auction is less than what the merchant is paying to
12 google.
13 "So if a 3rd party says ' i ' ll bid google's effective
14 bid + 1c and get you the same traffic but at a discount,
15 i ' ll take a cut of the difference for my services' .
16 "Basically the discount creates an arbitrage
17 opportunity for a fake CSS with otherwise limited
18 operational costs."
19 So, again, I suggest to you that there were some
20 within Google who had a very clear idea of there being
21 a fake CSS?
22 A. So at what point in time did this email chain happen?
23 Q. This is July 2017, so −− 26 July 2017, so it is
24 the development stage.
25 A. Yes.
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1 Q. Again, if you see, if we go to {M1/463}. If we could go
2 to {M1/463/3}.
3 We see an email to Nicolas Leroy of Kelkoo Group
4 from Adam Cohen, yes? Forgive me, let me find exactly
5 where it is .
6 If you look under "Definition of CSSs", it says:
7 "This is something we're still writing up ... We
8 also want to ensure that it 's only sites that offer
9 genuine comparison shopping functionality (rather than
10 agencies) that meet the criteria ."
11 So there was a sense of a distinction between
12 genuine CSSs and −−
13 A. And agencies, yes, of course, and that's why we required
14 in the participation requirements that CSSs have
15 a website where consumers can search, find products, be
16 led to the merchant site and so on, because an agency
17 doesn't have such a website.
18 Q. But even though you set up requirements for these −−
19 certain requirements for CSSs, in practice , the bids are
20 normally by CSSs, but in reality they are just a conduit
21 for bids by the merchants, are they not?
22 A. That depends on the business models the CSSs chose,
23 right? In a self −service model, it's the merchant that
24 places the bids with the CSS and the CSS then passes
25 them on. In a serviced model, it 's the CSS who manages
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1 the campaigns.
2 Q. But in practice it is the CSSs passing the cost back to
3 the merchant, it is just a conduit?
4 A. Yeah, of course, the CSSs passes the cost back to
5 the merchant in whatever form of pricing scheme that
6 they choose, yes.
7 Q. The CSS does not, under the Remedy, provide any
8 comparison shopping service, it does not actually
9 provide to users any comparison shopping functionality,
10 does it?
11 A. So there's different parts to comparison shopping
12 functionality . In terms of enhancing the product data,
13 selecting product offers , uploading them to Google, that
14 is something that the CSS does under the Remedy. In
15 terms of offering comparison shopping functionality to
16 consumers in a consumer experience, that they do to
17 a limited extent in the Remedy, right, to the extent
18 that traffic goes to their own site through the "By CSS"
19 links or "view more" links or CLAs, yes.
20 Q. But that is a tiny −− that is like less than 1%, is it
21 not?
22 A. Yes, that's about 1% of total traffic , yes, that's
23 correct .
24 Q. If you put yourself in the shoes of a company like
25 Idealo , and you mentioned they have this great
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1 functionality of, I think you mentioned lid−shaped
2 filtering and so on, there is absolutely no opportunity
3 for them to provide that under the Remedy, is there?
4 A. Yes, so Idealo decided not to participate in the Remedy
5 at all , but even if it had participated, only a fraction
6 of the traffic would have gone to their own site, that
7 is correct , yes.
8 Q. Yes, so they had no opportunity to actually provide
9 their service as a CSS; they are providing a different
10 kind of service to merchants, effectively they are
11 acting as ad intermediaries really ?
12 A. Yes, but also, right , they would gain exposure, acquire
13 more brand recognition, get more customers, who then go
14 directly to their site and use their service if they
15 really appreciate it , and they would expect that Idealo
16 has a large share of consumers who directly go to Idealo
17 without going through any search engine because they
18 know and appreciate their service .
19 Q. But I think you mentioned a moment ago when you say they
20 gain exposure, they are only getting −− you said, 1% of
21 the traffic goes to them. That is the extent of it ?
22 A. That's the extent of it , of course, but when a user
23 discovers a comparison site through the Google Shopping
24 Unit, goes there −−
25 Q. In that 1% of cases?
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1 A. In that 1% of cases, yes, and appreciates the service
2 they find there, then it 's likely that, at another point
3 in time, they will go directly again to that comparison
4 site , bypassing Google.
5 THE CHAIRMAN: I do not know why Idealo −− did they tell you
6 why they are not participating in the Remedy?
7 A. I think they were afraid that participating in
8 the Remedy would give the appearance that they agree
9 with it and they were very much opposed to the Remedy,
10 and in their view the Shopping Unit should have
11 disappeared entirely . They wanted the Shopping Unit to
12 be gone from Google and organic results to be shown
13 primarily (inaudible ).
14 MR JOWELL: You mentioned earlier that −− you drew
15 a distinction between CSSs and agencies, do you recall
16 that? Could I show you another document, {M1/489}.
17 This is a document that Google produced. I am not
18 sure I have got the date of it . We can find out:
19 "CSS Program.
20 "A guide for Agencies to set up for success with
21 Shopping ads as a Comparison Shopping Service."
22 Are you familiar with this document?
23 A. I 'm not familiar with this document, no. I don't think
24 I 've seen this .
25 THE CHAIRMAN: Is this a Google document?
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1 MR JOWELL: This is a Google document. If we go to −− it is
2 dated 31 August 2018.
3 If we go to {M1/489/3}, you can see:
4 "Opening a range of opportunities.
5 "You now have more choices to participate in
6 Shopping ads."
7 It says −− and you can see the diagram?
8 A. Yeah.
9 Q. Essentially trying to show how an agency can become
10 a CSS for the purpose of the Remedy, yes?
11 A. Yes.
12 Q. If we go to {M1/489/4}, we see it offers advice for
13 agencies interested in running a test . You see
14 the third box:
15 "Testing is Possible .
16 "For agencies interested in running a test , several
17 options are available .
18 The Google team will follow up with you to [advise
19 you] on the best testing [opportunities ] ... "
20 So are you aware that Google was encouraging
21 agencies to become supposed CSSs for the purposes of
22 the Remedy?
23 A. I was aware that we explained to them how the Remedy
24 worked and to agencies that were concerned about
25 a financial disadvantage of how they could partner with
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1 further investments into that CLA tab, yes.
2 Q. Well, it is a bit chicken and egg, is it not?
3 A. It is a bit chicken and egg, yes, but we actually
4 expected more CSSs to try and start participating in
5 CLAs and we only saw very few who did that, yeah.
6 Q. Well, now, Google's own Google Shopping Europe never
7 participated in the CLAs, did it?
8 A. They were not allowed to. The European Commission asked
9 us that Google Shopping Europe not participate in CLAs.
10 Q. Okay.
11 Can I take you to a letter from Google to
12 the European Commission. This is at {M3/240.1}.
13 We see it is dated 8 −− 5 October 2022.
14 A. Yes.
15 Q. Did you see this letter at the time?
16 A. I would have, yes.
17 Q. Were you involved in drafting it ?
18 A. I 'm not sure. I would have to see the rest of
19 the letter to assess whether it has components that
20 I provided.
21 Is this the one where we discuss the results of
22 the experiment or is it the one before?
23 Q. I think it is the one before.
24 A. If it is the one before, then probably there is no
25 contributions from me in there. I know that
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1 I contributed to the second one with the results of
2 the experiment and some price comparisons that we had
3 done.
4 Q. If we go to {M3/240.1/4}, we see what it says:
5 "We plan to complement our CSS outreach with
6 quantitative analysis . We plan to run small live
7 traffic experiments in one or more European countries to
8 test the user impact of exposing users more to CLAs. In
9 these experiments, we will give CLAs more prominence as
10 follows : for those queries where we show CLAs (which are
11 normally behind the 'Comparison Sites' tab) ... "
12 Actually always behind, but ...:
13 " ... we will remove the PLA unit, and show the CLA
14 unit instead in its place. This treatment will thereby
15 make CLAs the only ads that we show in a Shopping Unit
16 when CLAs are available and eligible to be shown.
17 "We are working towards a timeline to start these
18 experiments this Autumn, although this is subject to
19 a number of milestones that may slip in view of ...
20 competing priorities ... "
21 Then they say:
22 "As we've communicated in the past, we believe this
23 experiment will perform poorly, by providing users with
24 a less helpful experience, undermining merchants'
25 ability to promote their products, and proving to be
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1 economically non−viable for Google to show such units."
2 Now, just pausing there. It is pretty clear that
3 Google had decided what the results were going to be in
4 advance, had it not?
5 A. This was not deciding results in advance, this was based
6 on experience and other studies in the industry that we
7 were aware of that told us what users typically
8 expected. But then we ran this experiment to actually
9 find out what the truth is and our suspicion was
10 confirmed that it did indeed perform poorly.
11 Q. Well, and then you say:
12 "Assuming the experiment results bear out our
13 expectations, we do not intend to launch the treatment."
14 A. Yes.
15 Q. It would have been pretty embarrassing for Google, would
16 it not, to have come back and then said, "Oh,
17 the experiment did not work as we expected", would it
18 not? This was a foregone conclusion, as far as you were
19 concerned, was it not?
20 A. Well, if the experiment results had turned out
21 differently , I would assume this would have led to
22 a discussion of whether we would make this treatment
23 permanent or not.
24 Q. Then if we read on, we see they say:
25 "We are gathering live experiment data to test our
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1 hypotheses with live traffic , and we will shut down
2 the experiments once we have gathered sufficient data.
3 We do not plan to communicate this experiment to CSSs."
4 Do you know why Google did not want to communicate
5 the experiment to CSSs?
6 A. I don't know. It might have had to do with the timeline
7 that we wanted to get this done, and if we had
8 communicated it, we would have needed to give CSSs time
9 to prepare. I actually argued that we should let them
10 know and help them make the most of this experiment to
11 make it as successful as possible , right , and then have
12 as strong a case to be made in either direction , but
13 this is not what was eventually done. I don't know why
14 we did not inform them, no.
15 Q. I think you were right, Mr Braendle. I mean, that would
16 have been the fair thing to do, would it not, clearly ?
17 A. I agree, yes. I assume it was the timeline that did not
18 make this feasible .
19 Q. I mean, an even fairer thing to do would have been to
20 have adopted some of Kelkoo's suggestions for improving
21 CLAs in advance, would it not?
22 A. That was also challenging, right , making format changes
23 would have required additional months of investments
24 because the format we used, this was an existing format
25 from a different format that was called "showcase ads",
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1 and we could only launch it as quickly as we did because
2 we reused all that infrastructure that we had from
3 showcase ads. So making significant changes to the UI
4 and the display would have taken additional months of
5 investment.
6 Q. What was the big rush?
7 A. What was the big rush?
8 Q. Yes.
9 A. There was a lot of pressure from the European Commission
10 to send more traffic to CSS pages and we tried to find
11 ways to make that happen.
12 Q. Yes, but why would you not spend another couple
13 of months making the CLA viable before running
14 the experiment? I mean, the CSSs had been waiting over
15 a decade for traffic ?
16 A. We could have spent a few more months on this. I don't
17 think there was patience for this . Also, given
18 the extent of the results , maybe I think Mr Friedman
19 mentioned this before, that the traffic dropped more
20 than 90%.
21 Q. Well, we have not −− you have not got the results at
22 this stage, do you?
23 A. We don't have the results at this stage, but knowing
24 the results , I think format changes would not have made
25 up −−
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1 Q. Well, we do not know, do we, because −−
2 A. Well, we know from other format changes that Google made
3 in the past what the typical impact is of format changes
4 and that's in an order of magnitude that's very
5 different from the gap that would have had to be covered
6 there.
7 Q. Well, I suggest you cannot possibly know what the result
8 of the experiment would have been if it had been done
9 fairly .
10 If we go to {M3/244}.
11 This is the internal report relating to
12 the subsequent experiment, and the project leader was
13 Greg Friedman, who we have heard from, and your name is
14 not mentioned at the top, but we do see your name in
15 some of the comments on this document.
16 A. Yes, that's correct .
17 Q. Your comments are dated 18 October 2022, so it is about
18 a week after the other comments on 11 October 2022. So
19 was I right to assume that you did not have much to do
20 with the design of the experiment, you just made −− put
21 in some queries afterwards to understand its
22 implications? Is that right?
23 A. I was at a high level involved in the design of
24 the experiment but not in the engineering details , and
25 then tried to understand the results once the experiment
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1 had concluded, yes.
2 Q. We see the "Before" and the "After" in the images below,
3 and as we have discussed already, there is −−
4 the information in the CLA box has nothing −− no
5 information on the number of stores or products, does
6 it ?
7 A. (Inaudible ).
8 Q. (overspeaking) No information on prices, and the images
9 are much smaller, are they not?
10 A. That's correct, because we show multiple images instead
11 of just one, yes.
12 Q. Yes.
13 You have not taken up any of Kelkoo's suggestions
14 for improving it , have you?
15 A. We haven't. I'm not sure when Kelkoo made those
16 suggestions, whether it was before or after this
17 experiment, but, no, they did not flow into this
18 experiment, that's correct .
19 Q. There are an awful lot of comments from −− on this
20 experiment from Henry Mostyn. He is a partner at
21 Cleary Gottlieb Steen and Hamilton, am I right?
22 A. That's correct, yes.
23 Q. So there was clearly a lot of legal input into this ; is
24 that correct?
25 A. We discussed with external counsel, yes, how to approach
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1 this experiment, yes.
2 Q. If we go to {M3/534}.
3 This is an internal Google document from April 2022,
4 and if we go to {M3/534/10}, please, we see the second
5 comment is from you.
6 If we go to {M3/534/11}, we see more comments.
7 So you were involved in commenting on this document?
8 A. I was, yes. I was actually the author of this document.
9 Q. Oh, you were the author?
10 A. Yes, you see my LDAP, my Google user name at the top
11 "sambra" {M3/534/1}. That was me, yes.
12 Q. If you go on this page {M3/534/11} you see, four
13 comments down, a comment from Frederic Abrard?
14 A. Yes.
15 Q. Do you see that? Who was Mr Abrard?
16 A. He led the account management team that worked with CSSs
17 in the context of the Remedy.
18 Q. Okay. He starts his comment:
19 "Devil's advocate ..."
20 If we can go back to page {M3/534/2}, I am going to
21 take you to a few of Mr Abrard's comments in a moment.
22 A. Sure, yes.
23 Q. But if we go back to page 2, please, you can see
24 "The proposal", yes, and it says:
25 "Some traditional CSSs, including Kelkoo, have long
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1 demanded that clicks on Shopping units lead consumers to
2 CSS sites rather than merchant pages. We have always
3 resisted this request because a more direct path to
4 a product purchase is better for both consumers and
5 merchants.
6 "In early 2019, we reached a compromise agreement
7 with the Commission and launched a new ad unit ...
8 (CLAs). These show up in a separate tab ... They can
9 use the same product inventory, but have separate
10 campaigns and a separate auction ..."
11 But {M3/534/3}:
12 "Consumers always see the PLA slate by default. If
13 there is sufficient CLA inventory matching a query, we
14 show the second tab that users can switch to. It shows
15 cards ... "
16 Forgive me, am I −− oh, we need to go over the page.
17 Sorry, I was reading from my notes {M3/534/3}:
18 "It shows [the] cards representing groups of
19 products. If they are clicked , the user is [then] taken
20 to a landing page on the CSS website."
21 We then see an image −− another image of the two
22 tabs side by side , and again we can see the striking
23 difference in the size of the images and the amount of
24 information, yes?
25 A. Yes.
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1 Q. Then it is asserted that CLAs are less popular with
2 consumers and there is some information around that,
3 yes?
4 A. Yes.
5 Q. You can see the second comment on the right, and then
6 they say, comment number 7:
7 "Kelkoo, Compare and other complainants argue that
8 the low popularity of CLAs is due to the fact PLAs are
9 shown by default."
10 A. Yes.
11 Q. Well, that has clearly got a lot of force to it , because
12 you can hardly expect similar clicks if one is always
13 the default and the other is not, can you?
14 A. That's right , yes.
15 Q. Then it is said :
16 "Devil's advocate: CSSs claim these merchants will
17 start working with them. Also these don't participate
18 as they're associated with Google Shopping and other
19 CSSs not doing CLAs. If CLAs were the default those
20 CSSs will have incentives to participate ."
21 Again, that is obviously correct , is it not? If
22 CLAs were the default, then more CSSs would be bidding
23 on the CLAs; correct?
24 A. Yeah, this was a different concern, right? This was, if
25 you see on the left −hand side in the document, there's
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1 −− there was only a small fraction of overall product
2 inventory that was targeted by CLAs.
3 Q. Yes.
4 A. So with the switch from PLAs to CLAs as a default, some
5 merchants would have been completely excluded from
6 the experience. That was the concern, and CSSs believed
7 that if we forced this change, then merchants will be
8 forced to work with them and that they basically would
9 all come back through this route and that the amount of
10 clicks on CLAs would equal those on PLAs. That was
11 the belief that CSSs had, yes.
12 Q. Again, there is some force to that, is there not? There
13 would have been an increase if CLAs had become
14 the default ; correct?
15 A. So if we had forced CLAs as the default and gotten rid
16 of PLAs entirely, then probably more merchants would
17 have started working with CSSs, that's correct. I 'm not
18 sure about the user behaviour, if that would have
19 followed suit , because the experiment has shown that is
20 much less popular, yes.
21 MS ROSE: Can I just ask a question?
22 A. Yes.
23 MS ROSE: Did you have any visibility of the views of
24 the merchants −−
25 A. We had some conversations with merchants, yes, and
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1 merchants typically wanted traffic to come as directly
2 as possible to their site with the fewest number of
3 intermediaries in between.
4 MR JOWELL: Then we see the next bullet:
5 "CLAs lead the user to a CSS page that may not even
6 show the product that they are interested in ."
7 Then you see the comment number 12:
8 "Devil's advocate: isn't it due to current design
9 limitations of CLAs that do not pass on the products
10 shown in the ad? Also the query is not passed on in 40%
11 of cases according to some CSSs, making it impossible to
12 show anything relevant."
13 A. Yes, well , the query was passed on in the vast majority
14 of cases, and even in those cases, and we looked at
15 hundreds if not thousands of examples, the relevance of
16 the pages shown by CSSs was low compared to what people
17 had searched on Google.
18 Q. But that is because they had not had a chance to
19 optimise and to improve their results , right?
20 A. I would argue they could already have optimised without
21 needing traffic to do so.
22 Q. Well, you need data to optimise, do you not?
23 A. Yeah, but −−
24 Q. And you need traffic.
25 A. −− they set up −− CLAs were typically around a theme,
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1 right , where they would say "women's shoes" or something
2 similar , or "Christmas gifts", and then they would
3 associate their respective offers . So based on that
4 they could already optimise to make sure that someone
5 who clicked on the "women's shoes" CLA would get women's
6 shoes results when they came to the CSS and even that
7 was often not the case.
8 MS ROSE: Why not?
9 A. That is a very good question. I 'm not sure how much
10 the CSSs invested into these pages and making sure that
11 they matched the ads that they had created. Often it
12 was simply a search that they ran and then showed
13 a search results page.
14 MR JOWELL: Well, they would not invest unless they were
15 the default and they were getting sufficient traffic ,
16 would they?
17 A. This is , again, it 's a, as you said, a chicken and egg
18 situation , right? The better your experience is ,
19 the more likely they get traffic , and the better
20 the traffic is , the more they are likely to invest . So
21 it needs to start at one end or the other.
22 Q. Yes.
23 A. Yes.
24 Q. You need to give them an opportunity at least to be
25 the default , to know that they are the default and to
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1 invest and have time to invest in advance, right?
2 A. That's true, but it 's a huge risk to take for Google,
3 merchants and consumers to make the CLA tab the default
4 and then hope that things will improve over time and
5 that the experience for consumers and merchants and also
6 the CSSs will catch up.
7 Q. Well, a risk for Google, that I see. I am not sure it
8 is a risk for anybody else.
9 A. It 's also a huge risk for merchants and CSSs, right, who
10 also lost traffic and revenue opportunities in
11 the search.
12 Q. Well, if we go on to {M3/534/4}, we see there is
13 consideration of an experiment in which PLAs and CLAs
14 might compete side by side, and it is written −− if we
15 −− I am just trying to find ... it is written:
16 " If we did this , the CLA slate would probably never
17 win (or at least extremely rarely ). But we could argue
18 that we show the CLA slate first whenever it creates
19 more value than the PLA unit."
20 Then you see the comment on 21; do you see that
21 under −−
22 A. Yeah, I can see it .
23 Q. It says:
24 "Devil's advocate: this 'creates more value' is
25 a good view when there's direct traffic to merchants.
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1 When there's an intermediary (like CSSs in this case)
2 this doesn't work. CSSs would argue a significant part
3 of the value is created on their own website and would
4 charge merchants higher fees for clickout from the CSS
5 website than what CSSs would pay for CLA."
6 Then he gives an example. Again, that is a good
7 point, is it not? That is correct?
8 A. So the context here is , right , one possible experiment
9 might have been that we have the PLA slate and the CLA
10 slate compete against each other in this Whole Page
11 Auction approach, and the fear was that the CLA slate
12 would very rarely win. One of the drivers for this was
13 that bids were significantly lower on the CLA slate,
14 I think by about 80% on average, compared to PLA, and
15 this indicates that actually the CSSs themselves who
16 placed these bids saw less value in a click from a CLA
17 than in a click from a PLA.
18 MS ROSE: But why is that a problem? I mean, if they can
19 bid CLA against PLA −−
20 A. Yeah.
21 MS ROSE: −− and in fact the PLAs always win or almost
22 always win, then that is just competition.
23 A. That's competition, but it doesn't address
24 the Commission's request to increase traffic to CSS
25 pages.
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1 MS ROSE: But do the Commission want to increase traffic to
2 CSS pages even where that is not the competitive
3 outcome? That seems like an odd −−
4 A. I think they were mainly interested in increasing
5 traffic to the CSSs −−
6 MS ROSE: Come what may.
7 A. −− even at a potential cost to other players, yes.
8 MS ROSE: Even if that is worse for consumers?
9 A. Yes. Yes.
10 MR JOWELL: But the point that is being made in this comment
11 is that the CSS adds value −−
12 A. Yes.
13 Q. −− does it not? Therefore the click−through they will
14 gain once these things are up and running, they will
15 provide a more valuable service to the merchant than
16 a click −through from the CLA?
17 A. That is correct , yes, but if the CSS is able to resell
18 that click at a much higher value because of all
19 the value that they add, they should also be able to bid
20 for that click correspondingly on Google.
21 Q. Well, it depends on the format. It depends on
22 the format of the PLA, does it not? It depends −− you
23 have to −− you may −− I think that is quite a complex
24 economic calculation there, is there not?
25 A. I don't think it 's that complex, right? If a CSS
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1 says: if someone comes to my website I'm able to add so
2 much value to that click that I 'm able to resell it to
3 a merchant at a much higher price, that should mean that
4 their willingness to bid for that click on Google should
5 also be higher, because then they get more traffic from
6 Google that they can add value to and make more money
7 on. Right? So it would be rational for a CSS to bid
8 more for a CLA click because they are confident they can
9 add value to it and then resell it at an even higher
10 cost to a merchant.
11 Q. I am not going to debate this with you because I think
12 we need to ask the economists about this, because
13 I think there are differences , effectively you are
14 comparing apples and pears when you make that
15 comparison. But I think we need to −− let us ask −− we
16 have got professional economists who are coming to give
17 evidence −−
18 A. That's fine .
19 Q. −− and I am going to ask them about that.
20 If we go to {M3/534/7}, we see at the bottom of
21 the page −− we see −− and I think this gives the answer
22 to your question about −−
23 A. Yes.
24 Q. −− whether it was before or after that Kelkoo had made
25 its request and it is before, because we see here:
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1 "Kelkoo in a meeting on May 19, 2022 suggested that
2 we show CLAs by default and also made proposals for
3 design changes of the Unit. These are the enhancements
4 they proposed."
5 You can see, on the left , they say:
6 "More real estate for images.
7 "Display of number of shops and number of offers.
8 "Indication of prices or price ranges.
9 "Overlay with more details on the CSS's services."
10 Then:
11 "For narrow queries:
12 "Less emphasis on diversity of images."
13 Therefore much larger images:
14 "Displaying reviews.
15 "Highlighting of price drops."
16 Then a:
17 "Potential alternative :
18 "Bigger CSS logos for greater brand recognition."
19 So they had made specific proposals to substantially
20 improve the attractiveness of CLAs; correct?
21 A. Yes.
22 Just two comments on this. This would have required
23 additional product data that we would have needed to
24 collect from CSSs, like the reviews and number of shops
25 and additional data, and CSSs were already struggling
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1 with providing the basic data for CLAs.
2 The bigger problem is, it would have increased
3 the vertical height of these ads and there was a concept
4 in ads that basically measured how much vertical height
5 the ads needed, that was a factor in the Whole Page
6 Auction, because they would have displaced more text
7 ads, the whole box would have needed to create
8 proportionately more value to show. So if we had done
9 this , then CLAs would have, in most cases in the Whole
10 Page Auction, been replaced by text ads and would never
11 have shown. So this real estate , in a sense, was too
12 expensive to extend the ads like Kelkoo suggested.
13 Q. If we go to {M3/534/8}, we see what was written at the
14 time.
15 A. Yeah.
16 Q. You say at the top:
17 "We could consider some design enhancements for
18 the experiments as well ( inspired by Kelkoo's
19 suggestions), but this would mean significantly more
20 work, may require new processes and infrastructure, and
21 of course it would take longer until we could start
22 the first experiments."
23 But there is no suggestion that there was anything
24 unworkable about implementing some improvements,
25 was there?
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1 A. No, but as I mentioned, right, a new process
2 and Infrastructure would be to require this additional
3 data and process that and that was not something that
4 was realistic within the timelines , yes.
5 Q. If we go to {M3/534/5}, we see there is a description of
6 the set up of the −− potential set up of the experiment?
7 A. Yes.
8 Q. If you see comment 47, it starts there:
9 "I think we would need to ..."
10 If we could see the whole comment, it is on
11 {M3/534/14}. Could we go to page 14, please.
12 Again, it is the point about notice.
13 A. Yes.
14 Q. It is from you. You say:
15 "I think we would need to let them know. Ahead of
16 time. So they can get ready and make the most of it."
17 I think this verifies your point that you would have
18 preferred them to know?
19 A. That's what I mentioned before, yes.
20 Q. If we go to {M3/534/16}, we see a comment from you,
21 number 63:
22 "For merchants we can mainly measure the loss of
23 traffic from Google. But we don't know about
24 the traffic they get from CSSs, we can only estimate
25 that.
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1 "How often consumers click on CLAs will give us an
2 indication of the value they see in them."
3 So just to be clear from that, you do not actually
4 know how much traffic merchants will get from CSSs
5 because you cannot monitor the amount of traffic that
6 CSSs send on to merchants; correct?
7 A. Exactly, that's something that we don't know. We knew
8 from different other sources what benchmarks were,
9 I think it was, like , 40 to 60% clickout rate or
10 something like that, but of course we didn't have
11 insight into what happened to a CLA click after the user
12 went to the CSS page.
13 Q. Now, if we go, please, to {M3/535}.
14 This is Google's internal report on options for
15 the CLA as live default experiment, and we see on page 1
16 under "CLA only":
17 " ... In current production, we show CLA as a second
18 tab where PLA is the first tab. In the experiment, we
19 will show CLA only, and coverage of CLA will be
20 controlled to be similar to production."
21 On page 1, on the right, we see a discussion in
22 the comments as to the countries where the experiments
23 should be conducted.
24 If we go to −− do you recall that discussion?
25 A. I recall that discussion , yes.
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1 Q. If we go to {M3/535/14}, we can see there is a comment
2 from you, I think it is 9R1.
3 A. Yes.
4 Q. Do you see that one?
5 You say:
6 "Let's look at CLA campaign coverage as well.
7 I suspect it 's very low in Poland, Spain, Sweden and
8 much higher in Germany, France, UK."
9 Then we see a comment from Mr Taylor Pospisil:
10 "Germany is a clear candidate for volume and
11 campaign coverage.
12 "UK has volume but not as much campaign coverage,
13 France looks good as well as Italy ."
14 If we go to {M3/535/1}, you see the comment 11R1 on
15 the right−hand side. You see someone has said:
16 "Then I'd vote for Germany to give this the best
17 chance of success. If it fails there, we can be
18 confident it wouldn't work anywhere else either."
19 A. Yes.
20 Q. Could that have been your comment?
21 A. Could be, yes.
22 Q. But the experiment never was implemented in Germany
23 where it had the best chance of success, was it?
24 THE CHAIRMAN: Just the −− ah, yes, sorry, go on. 11R1,
25 yes.
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1 A. Can you remind me which countries it was run in
2 eventually? I think Netherlands was one of them
3 and ...?
4 MR JOWELL: Yes.
5 A. It was more than one country.
6 Q. The UK.
7 A. The UK?
8 Q. Yes.
9 The experiment was just designed to fail, was it
10 not?
11 A. It was not designed to fail . I think it was a difficult
12 tradeoff we had to make because we knew this would cost
13 both Google and merchants a lot of money, that was our
14 expectation, and we wanted to limit the revenue impact.
15 So we tried to find countries where we had enough
16 activities for the experiment to be meaningful, but at
17 the same time limited the downside in terms of revenue
18 impact for both merchants and Google.
19 Q. In any event, it was inevitable , given the way it was
20 set up, that it would fail , was it not?
21 A. I don't think that's true, no.
22 Q. Let me turn to another topic. Go to {M1/501}.
23 This is a letter from Google to the Commission,
24 dated 2 August 2021, and it concerns the launch in
25 Europe of free product results .
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1 Are you aware of this?
2 A. I 'm not sure if I was involved here, but maybe I was.
3 Q. Okay.
4 The main feature of this product ads unit is that it
5 involves free merchant results. The bit I want to focus
6 on is on page 3, if we can go to that {M1/501/3}.
7 You can see in the second bullet:
8 "CSS choice carousel. We will include a choice
9 carousel listing free links that go to CSSs. The CSSs
10 listed in the choice carousel will be selected and
11 ranked based on algorithmic criteria that will apply
12 equally to Google Shopping and third−party CSSs. These
13 CSSs links are an example of how we are continuing to
14 advance and develop 'user choice', as we have done in
15 other areas."
16 Now, clearly Google had no technical difficulty in
17 launching such a choice carousel for different CSSs
18 ranked on the basis of fair criteria ?
19 A. I wasn't involved in this work, I focused on ads, so I 'm
20 not sure to what extent this was actually launched and
21 how this worked, sorry.
22 MS ROSE: Is this the item that appears under
23 the heading "Product sites"?
24 MR JOWELL: Yes, I believe so.
25 I just want to ask you about one final thing.
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1 If we go to your statement {H3A/16/16}, and in
2 paragraph 61 you state −− you say that:
3 "I do not understand the ..."
4 You are talking about Mr Stables' statements, and
5 you say:
6 "I do not understand the logic of Mr Stables'
7 example. As I explained at paragraph 56 above,
8 I understand Mr Stables is correct that GSE deducted
9 a 20% margin. However, this would mean that Kelkoo
10 could deduct any margin lower than 20% and beat GSE in
11 the ad auction while still making a healthy profit."
12 Yes?
13 A. Yes.
14 Q. Could we go to {M1/486}, please.
15 You can see this is KPMG's report on the Remedy,
16 dated 14 May 2018.
17 Would you have been familiar with this at the time?
18 A. I was involved in some information that went into this
19 report, yes.
20 Q. Okay.
21 If we go to {M1/486/5}, you see "Executive summary".
22 It says:
23 "The rival CSSs from which we have received
24 information appear to have operating costs that are, on
25 a per−click basis , considerably higher than those
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1 allocated to GSE. This appears to be due at least in
2 part to the mostly fixed nature of their other operating
3 costs coupled with disparities in volumes of Shopping
4 Unit clicks achieved by GSE and rivals.
5 " If this is the case, in order to generate positive
6 operating margins, rival CSSs may need to earn gross
7 margins that are higher than those GSE currently earns.
8 Indeed, at present, rival CSSs' gross margins are higher
9 than GSE's gross margin.
10 " If the disparities in volumes between GSE and CSSs
11 persist , however, then the profitability constraints
12 that Google has set GSE may allow it to operate
13 profitably at a level of gross margin that would not
14 allow rival CSSs to operate profitably."
15 You see that?
16 A. I see that, yes.
17 Q. So if it is the case that CSSs incur higher operating
18 costs per click , partly because of GSE's volume
19 advantages, then they cannot necessarily make a healthy
20 profit , as you put it?
21 A. Yes, but Mr Stables' argument was a different one,
22 right? In his example he said because of
23 Google Shopping's margin of 20% CSSs cannot charge more
24 than 1%, and that's the argument that didn't make sense
25 to me, because purely based on the competition with
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1 Google Shopping, anything lower than 20% would make
2 the CSSs win against Google Shopping in the auction.
3 Q. Well, but that would not necessarily enable them to make
4 a healthy profit as you suggested, that is −−
5 A. That's a different argument. The argument here seems to
6 be that even the 20% are not enough for CSSs to make
7 a healthy profit and they need more than that, right?
8 But that's a different argument.
9 Q. That reflects the fact that GSE has got lower operating
10 costs; correct?
11 A. Per click , due to the higher volume.
12 Q. Yes.
13 A. Yes.
14 MR JOWELL: Right.
15 Thank you. I have no further questions for this
16 witness.
17 THE CHAIRMAN: I think, having regard to time, Mr West, how
18 long do you think?
19 MR WEST: I actually have no follow−on cross−examination.
20 THE CHAIRMAN: You have no cross−examination, right.
21 Because we need to take a break and we need to do that
22 to be back for 4 o'clock.
23 So Mr Gregory, how much −−
24 MR GREGORY: Sir, I also have no questions in
25 re−examination.
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1 THE CHAIRMAN: No questions.
2 Questions from THE TRIBUNAL
3 THE CHAIRMAN: If we go back to {M3/535}, I think, the −−
4 this is the preparation for the experiment. Can you
5 just explain , when creating this experiment, how did you
6 deal with Amazon in that experiment?
7 A. Are you referring to the CLA experiment?
8 THE CHAIRMAN: Yes.
9 A. So in what respect do you mean Amazon?
10 THE CHAIRMAN: Well, was Amazon included as a CLA example?
11 A. So Amazon could have been included as a merchant that
12 a CSS included in a CLA, yes.
13 THE CHAIRMAN: It was in the experiment, or ...?
14 A. I don't remember whether Amazon was in there. There
15 were lots of CSSs that had Amazon inventory, so I think
16 it 's fair to assume that Amazon inventory might also
17 have been part of CLA campaigns, yes.
18 (Pause)
19 THE CHAIRMAN: We have got no further questions, so you are
20 released as a witness, Mr Braendle. Thank you.
21 (The witness withdrew)
22 We will rise now and we will come back with the live
23 stream for the final witness.
24 (3.49 pm)
25 (A short break)
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1 (4.03 pm)
2 THE CHAIRMAN: Yes, Ms Morrison.
3 MS MORRISON: For the transcribers, I am Ms Morrison, acting
4 for Google.
5 Google's next witness is Mr Bharat Kalyanpur. He is
6 in −− giving evidence remotely from California in
7 the United States, where it is 8 am. He is attended by
8 an independent lawyer from the Silicon Valley office of
9 the firm HSF Kramer, called Ms Jacqueline Momah.
10 I think she is just off screen in the blur , but she is
11 there. She will be helping with display of documents
12 via Opus and so forth.
13 If the Tribunal is content, please could this
14 witness be affirmed?
15 THE CHAIRMAN: Good morning to you, Mr Kalyanpur, good
16 afternoon here.
17 Thank you for attending early in the morning so that
18 we can hear your evidence. You are about to be
19 affirmed, I think. I am the Chair of this Tribunal,
20 sitting with my two colleagues, Ms Rose on my left,
21 Professor Smith on my right, and you are nodding,
22 I assume you can hear me?
23 A. Yes, I can. Good afternoon, sir, and good afternoon
24 the other members of the Tribunal as well.
25 THE CHAIRMAN: I should just remind you that you are of
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1 course, although giving evidence remotely by link, your
2 evidence is just as much court evidence as if you were
3 here in the courtroom in London.
4 A. Yes, sir . I understand.
5 THE CHAIRMAN: Now, if you could please be affirmed.
6 I think there is a lawyer with you.
7 MS MOMAH: Yes, I am here.
8 THE CHAIRMAN: Thank you. If you could please administer
9 the affirmation .
10 MS MOMAH: We confirm that he has nothing in front of him,
11 he only has his statement printed out before him and he
12 is not reading from anything else and there is nothing
13 else in this room.
14 THE CHAIRMAN: Thank you.
15 MS MORRISON: Mr Kalyanpur, could you take up the hard copy
16 of your statement then, please.
17 THE CHAIRMAN: Mr Kalyanpur has not been affirmed.
18 MR BHARAT KALYANPUR (affirmed)
19 (Via video−link)
20 THE CHAIRMAN: Thank you.
21 Examination−in−chief by MS MORRISON
22 MS MORRISON: Mr Kalyanpur, if you have got the hard copy of
23 your witness statement there, for Opus, it is at
24 {H3A/8}.
25 A. Yes.
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1 Q. Could we go to paragraph 14 of your statement. It is at
2 {H3A/8/4}.
3 A. Yes.
4 Q. It says in the last line :
5 "I am between jobs."
6 I understand you have an update for the Tribunal on
7 that?
8 A. That is correct .
9 About two months ago, in the first week of May,
10 I started working at Uber Technologies as a senior
11 engineer and director , and I'm still employed with them
12 at this moment.
13 Q. Could we turn to page 15 of your statement −−
14 THE CHAIRMAN: Is that −− sorry, did you say "Guber
15 Technologies"? Is that right , "Guber"?
16 MS MORRISON: Uber.
17 A. Uber, yes.
18 THE CHAIRMAN: Uber. Right.
19 A. Uber, yes, the company that does ride−sharing and other
20 things.
21 THE CHAIRMAN: Yes.
22 MS MORRISON: Mr Kalyanpur, if you are at {H3A/8/15} of your
23 statement, is that your signature at the top of the page
24 under the statement of truth?
25 A. Yes, it is .
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1 Q. Subject to the single update you have provided on your
2 employment status, is this statement the evidence that
3 you wish to give for this Trial?
4 A. Yes.
5 Q. Do the facts set out in your statement remain true to
6 the best of your knowledge and belief?
7 A. Yes.
8 MS MORRISON: I am sure counsel for Kelkoo have some
9 questions for you.
10 Cross−examination by MR JOWELL
11 MR JOWELL: Good morning, Mr Kalyanpur.
12 A. Good afternoon to you.
13 Q. You were the main engineer at Google responsible for
14 the creation of an algorithm that became known
15 as "the diversity algorithm" or "the comparison shopping
16 service demotion algorithm"; is that correct?
17 A. That is correct , yes.
18 Q. The origin of the algorithm was a concern that there
19 were specifically too many price comparison sites
20 appearing in Google's general search results ; correct?
21 A. Correct.
22 Q. I think you started off by running an experiment to test
23 users' reactions to demoting shopping comparison
24 results . Now, I know it was a long time ago, so I am
25 going to take you to quite a few documents to try and
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1 refresh your memory.
2 Could I ask you to be shown, please, {M1/48}.
3 Can you see that?
4 A. I can. What we're going to try and do is expand it
5 a little bit .
6 Q. At the bottom of the page, you should see an email from
7 you, dated 22 November 2006?
8 A. Correct.
9 Q. Do you see that?
10 A. Yes, I do. We're just trying to make it bigger so I can
11 read the actual words. Give us a moment. (Pause).
12 Yes, I do see it , yes.
13 Q. You see it?
14 You say:
15 "The side−by−side experiment results have come back.
16 Overall, the experiment shows a loss ... "
17 If we can go over to the next page {M1/48/2}, you
18 see you go down a number of numbered points.
19 A. Yes.
20 Q. Then you give your overall impression and you say:
21 "My overall impression is that the raters feel
22 the bizrate/nextag/epinions pages are moderately good
23 results . They are usually well−formatted, rarely
24 broken, load quickly and on−topic. We win if we are
25 able to replace those pages with especially good pages.
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1 A replacement by an etailer who actually sells
2 the product is rarely considered a win ...
3 "A few other observations:
4 "Our list of comparison shopping sites includes
5 epinions ... and eBay ..."
6 And so on.
7 Then, towards the bottom, you then say:
8 "The biggest concern is that the raters (and perhaps
9 our users) seem to like the meta−shopping site more than
10 a page from an actual retailer ."
11 Do you see that?
12 A. Yes. The last word was "retailer", but, yes, I do see
13 it .
14 Q. "Actual retailer ", forgive me.
15 So the results of this experiment suggested that
16 systematic demotion of comparison shopping results
17 across the board resulted in a worse user experience;
18 correct?
19 A. I −− can we just scroll back to the top of this? I just
20 want to see what the date of this is .
21 Q. This is 22 November 2006.
22 A. Okay, okay.
23 Q. So it is early days.
24 A. Right, right .
25 Q. It is quite an extreme version of your algorithm, yes?
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1 A. Right, right . So, yes, sorry , did you have a question
2 or ...
3 Q. Let me put the question again.
4 The results of this experiment suggested that
5 the systematic demotion of comparison shopping results
6 across the board resulted in a worse user experience
7 because users, at least insofar as they were reflected
8 by your raters , valued comparison shopping sites?
9 A. So I −− I don't know if I have used
10 the word "systematic" in this −− in this −− in this
11 email. It is true that this particular version , very
12 early , what we actually eventually decided to launch
13 was −− a whole seven months ago, was quite different,
14 but, yes, this version was negative, correct .
15 Q. So that meant that users seemed to actually value
16 shopping comparison services, did they not?
17 A. They valued them as one amongst other things that they
18 valued.
19 Q. Yes, yes.
20 If we go to {M3/260}, we see an email from you to
21 Mr Singhal and Mr Cutts about a month later on
22 5 December 2006. We see that you submitted another
23 side−by−side valuation with a new iteration of your
24 algorithm; do you see that?
25 A. We're trying to make it bigger so I can −−
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1 Q. If I can show you the paragraph starting:
2 "However ..."
3 Do you see that? It says:
4 "However ..." −−
5 A. Yes.
6 Q. −− "... I 'm still worried ... "
7 Do you see that?
8 A. Yes.
9 Q. You are:
10 " ... still worried that we can have cases where we
11 do not preserve a single meta−shopping site in
12 the top 10 or top 5 results ... "
13 You say:
14 "I 'm afraid that these could be big losses and too
15 sudden a change from current Google behaviour."
16 Yes?
17 A. Yes.
18 Q. Do you see that?
19 A. I do see that. Yes, I do.
20 Q. Then you note that you did another head−to−head
21 comparison of this algorithm versus itself , except that
22 you do not demote the first meta−shopping result. You
23 say: I have not submitted that version to the raters ,
24 but you think that "keep one", in other words always
25 keeping one CSS in the results, is better; do you see
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1 that?
2 A. I do see it , yes.
3 Q. So would this be a fair summary, that by this stage, you
4 had reached the conclusion that it would likely be
5 better for raters and users if there is at least one
6 comparison shopping site in the results ?
7 A. Yes, I think that's fair to say.
8 Q. Then you note in the next paragraph, if you see, you
9 say:
10 "I know that you had some valid criticisms of
11 the 'keep one' technique I was using before. You may
12 remember that I had initially hand−selected a few sites
13 that qualified for the 'keep first one' result . You had
14 disapproved of this because it was arbitrary and overly
15 hard−coded. I have changed this now. Basically all
16 the US−based sites qualify for the 'keep first one'
17 pass. It is only the non−US sites (such as
18 kelkoo.co.uk) that don't qualify . No human judgment is
19 involved except for identifying non−US domains."
20 Now, Kelkoo was a very well−established British and
21 European comparison shopping site, was it not?
22 A. I believe it was.
23 Q. The reason that you were taking that out was not because
24 of its quality , it was just because you knew that it was
25 a UK site and your algorithm was going to apply in
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1 the US at this point; correct?
2 A. Correct. I should just clarify that this was −− this
3 was not anything that was actually launched, this was
4 just one amongst many, many experiments run.
5 Q. Yes, of course.
6 A. Yeah.
7 Q. I am going to go to a few more.
8 A. Yeah.
9 Q. But you are basically −− the reason for taking that out
10 was because you were assuming that shoppers in
11 the United States would not be interested in a UK site?
12 A. Yes, I think that was probably the rationale I used at
13 the time.
14 Q. If we then can go, please, to {M3/17}.
15 This is dated 11 December 2006, and it is to
16 Amit Singhal, Matt Cutts and Cody Kwok. If you read
17 with me from the bottom of the third paragraph.
18 A. Mm−hm.
19 Q. You can see it says, just at the bottom of that third
20 paragraph, it says:
21 "Both experiments ..."
22 You have got more side−by−side experiments have come
23 back, we can see that in the first paragraph. Then you
24 say:
25 "Both experiments have an overall negative result ie
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1 more losers than winners.
2 "I 've analysed the losses from the 3806 experiment.
3 Broadly, the reasons are the same as we've discussed
4 before. The bizrate/nextag/epinions pages are decently
5 good results. They are usually well−formatted, rarely
6 broken, load quickly and ... on−topic. Raters tend to
7 like them. I make this point because the replacement
8 pages that we promote are occasionally off−topic or dead
9 links . Another positive aspect of the meta−shopping
10 pages is that they usually give a variety of choices.
11 A search for (say) 'womens jeans' will tend to bring up
12 a nextag or bizrate page that lists a variety of womens
13 jeans. The single retailer pages tend to be single
14 product pages. For more general query, raters like
15 the variety of choices that the meta−shopping site seems
16 to give."
17 So, just so that I understand this, what this is
18 suggesting is that even when you applied an algorithmic
19 demotion that sought to keep in one comparison shopping
20 result in the results but demoted the rest, the raters
21 still found that they preferred the algorithm without
22 the demotions?
23 A. That's correct, but the −− the amount of the demotion in
24 this particular experiment compared to the one launched
25 seven months ago might have been different, may have
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1 been more or less aggressive, I do not remember.
2 Q. But your explanation for that at the time was
3 essentially that comparison shopping results give users
4 a good choice, a good variety, and raters like that
5 variety ; correct?
6 A. For queries such as "women's jeans", yes. For a query
7 such as "LG 575 LCD", perhaps no, so ...
8 Q. Let me show you something else {J2A/10}, please. Maybe
9 we can make this ...
10 These are Google's weekly updates and it seems to be
11 −− they seem to be a record of what all the engineers
12 are doing in Google.
13 Have you seen this type of document before?
14 A. Yes.
15 Q. I know your name is on the top here on page 1, we will
16 come back to that.
17 But if we go to {J2A/10/4}, you can see your name,
18 about two−thirds down, "Bharat"?
19 A. Yes.
20 Q. That would be you, I take it?
21 A. Yes.
22 Q. We see a comment under −− this is 30 April 2007, and it
23 says you are working on the:
24 "Automated identification of comparison shopping
25 sites .
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1 "Lots of tuning.
2 "Almost complete with satisfactory list ."
3 Yes?
4 A. Yes.
5 Q. So you are creating a classifier , actually , is it not,
6 for the automated identification of comparison shopping
7 sites ?
8 A. Correct.
9 Q. We will come back to this document to see what −− how
10 that developed.
11 But if we go next to {M1/86}, if you go to
12 {M1/86/2}, you can see there, there is a reference to
13 a list and an algorithmic list . Then you say that:
14 " ... the only site I may want to add to
15 the algorithmic list (as a manual override) is
16 ciao.co.uk."
17 So, again, you have created a list of CSSs to which
18 you wish to apply the demotion algorithm and you have
19 chosen to add Ciao.co.uk to that list ; that is correct?
20 A. That is correct , however this algorithmic list is
21 a different list −− is a different algorithm from
22 the one that we launched in June.
23 Q. Yes, well , I know.
24 If we then go to −− back to {J2A/10} −−
25 THE CHAIRMAN: Can I just ask, why do you say, "I may want
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1 to add ... Ciao ... "?
2 A. Sorry, I wasn't certain who asked the question.
3 THE CHAIRMAN: Sorry, that was the Chair of the Tribunal.
4 A. Oh, sorry. Thank you.
5 THE CHAIRMAN: Yes.
6 A. I honestly do not remember at this point. I would have
7 to guess that I probably saw it being promoted in
8 the place ( loss of audio) were demoted and felt my list
9 wasn't complete.
10 MR JOWELL: If we go to −− back to {J2A/10}, and now we are
11 on the first page −−
12 A. Mm−hm.
13 Q. −− and we see we are in June, 19 June 2007, and it says
14 under your name:
15 " Classifier for Comparison Shopping:
16 "Successfully completed implementation of an
17 automated classifier of comparison shopping sites.
18 "Completed for English. Currently, we find [around]
19 600 sites ."
20 So −− then it says:
21 "Manual review indicates very few false positives ,
22 and we catch all the big ones (so no false negatives of
23 the obvious ones).
24 "The classifier is built on the same infrastructure
25 as Vineet's shopping page classifier . I wrote a wrapper
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1 class for it to work as a client of the cdocservice.
2 " Classifier in other languages to follow after
3 SQE translation of the terms in the model."
4 So it seems that you successfully built an
5 algorithmic classifier to identify comparison shopping
6 sites ?
7 A. Yes, that's correct .
8 Q. You were going to −− at that time at least, you intended
9 to also apply it to other languages?
10 A. Yes, that's what that bullet says. I mean, we didn't
11 actually do that, but that is correct , that's what that
12 bullet suggests.
13 Q. That was the intention?
14 A. Yes.
15 Q. That was −− you could have done that if you had chosen
16 to?
17 A. I mean, it would have taken a bunch of time. I mean,
18 what I'm referring to here is the first step was to use
19 SQE, I think stood for search quality evaluators , who
20 were experts in many languages, so they would take all
21 the terms I had, translate them into a bunch of
22 languages, then you would run it, you would see if it
23 worked. So it would be a fair amount of work, but, yes.
24 Q. Thank you.
25 If we go to {M3/330} −− forgive me, if we go to
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1 {M1/63}, I think if we go to that first .
2 We see the background to this is that there was
3 a move, it seems, to manually demote third−party search
4 results within the Google Search results which was being
5 done by Paul Haahr.
6 Do you recall that at all ?
7 A. Only vaguely, because it's −− I mean, I'm copied on some
8 of those mails, but it 's not something I personally did,
9 so it was 19 years ago, I −− I wouldn't remember it
10 clearly .
11 Q. I totally understand that.
12 A. Yeah.
13 Q. If we go to {M1/63/2} we see at the top, I think −−
14 I think we see March 6, 2007 an email from you. I think
15 maybe we need to go to the previous page {M1/63/1} and
16 go down to the bottom of that page.
17 Is that −− that is the bottom? Mm. Oh, if we go to
18 the very bottom of page 1 −− oh, yes −− we see an email
19 −− yes, we see an email from you there, at the very
20 bottom there, towards the bottom, and you are replying
21 to an email from Bill Brougher.
22 THE CHAIRMAN: It actually starts at the top with an email
23 from Mr Kalyanpur. It works back, perhaps.
24 MR JOWELL: I think, as so often with these −−
25 THE CHAIRMAN: It works back.
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1 MR JOWELL: −− it works backwards, so one has to go back.
2 But if we go over the page to {M1/63/2}, we should
3 see an email at the top, and it says, and I think it 's
4 from −− it says:
5 "Some in eval have argued that for some queries
6 these provide ... "
7 We see an email that says:
8 "Some in eval have argued that for some queries
9 these provide good results ... "
10 {M1/63/1}:
11 "We can discuss this more if you like ."
12 That is a comment from Mr Brougher.
13 If we go back, please, to page 1, at the bottom, you
14 see you say:
15 "I did several rating experiments which demonstrated
16 that raters like some of the nextag (and other meta
17 shopping) search results . We can discuss this more if
18 you like ."
19 Then we can see above that, we see that
20 Mr Bill Brougher says:
21 "Yes, I need to see those."
22 Then above that, if we can go a bit up, please, and
23 a bit further up, you say:
24 " Bill ,
25 "Just to be clear , my approach did not distinguish
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1 between 'search−results' and other pages from the meta
2 shopping site . I was targeting all comparison shopping
3 sites (English−US), not any specific one. My demotion
4 was 'gentle' , not an outright removal from the index.
5 So, in many ways it's different from the current issue
6 under discussion.
7 "Anyway, with all those disclaimers , the most recent
8 side−by−side experiment I did ..."
9 Then you give the references to those and the older
10 ones, and you say:
11 "I had written a script to estimate the impact on
12 traffic and I can modify it to see how many of
13 the results had 'search' in the url .
14 "But, I don't see a systematic difference between
15 [a] url with 'search ... ' versus one without it."
16 You compare the two pages.
17 You are basically saying, I think, that based on
18 your experiments, having at least some CSS search
19 results in the SERP was valued by users, that is what
20 you are telling him, and also that it did not really
21 matter whether they were search results themselves or
22 not?
23 A. Yes, I think that's what I'm saying. But once again,
24 I know it was made clear, I just do want to clarify ,
25 this was not my project or the one I launched, I am just
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1 opining on another issue raised by someone else.
2 Q. Yes, but I think it reflects your view at the time,
3 does it not?
4 A. Yes.
5 Q. If we go next to {M3/21/2}, we see an email from
6 Bill Brougher again, dated 8 March 2007, and you can see
7 the heading is "shopping". Yes, you see the heading:
8 "shopping: Amazon, eBay, Shopping.com, Bizrate,
9 kelkoo, overstock."
10 Do you see that?
11 A. Just give me a moment.
12 Q. It is just at the bottom.
13 A. Okay, yes, I see that now, yes.
14 Q. Bill Brougher writes:
15 "Jeff ... "
16 To Jeff Bartelma:
17 " ... can you give us a list of shopping sites? We
18 are culling search engine result pages from our index so
19 we want to check all the usual suspects especially in
20 the shopping category."
21 Then he asked:
22 "Cody − anyone from ..."
23 Then there is a phrase that refers to an algorithm
24 which we call "algorithm A":
25 " ... land that we should note?"
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1 Are you familiar with that algorithm at all ,
2 algorithm A?
3 A. Not really . I mean, I −− I have heard the name, of
4 course, but I do not remember enough about the insides
5 of it to comment.
6 Q. Cody, that would be Cody Kwok, yes?
7 A. Yes, that would be Cody Kwok, yes.
8 Q. Would algorithm A be a similar algorithm to your
9 diversity algorithm?
10 A. I would say no. Like I said , I do not remember enough
11 of the details of it , but I don't think it was −−
12 I mean, it was −− at some level it was in the same
13 space, but I −− I wouldn't say it was similar.
14 Q. Okay.
15 If we then look above, we see an email from
16 Mr Paul Haahr, and he writes:
17 "Cody forwarded the German list to Bharat, who's
18 working on something more general; I think it's very
19 useful ."
20 Do you remember what the German list was that Cody
21 sent you? Was that a list of CSS sites in Germany?
22 A. Honestly, I do not remember. None of the non−English
23 work was ever sort of proceeded with, so it 's not at all
24 fresh in my memory in any way.
25 Q. Okay.
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1 A. At least with me, maybe −−
2 (Simultaneous speakers − inaudible)
3 Q. Maybe somebody else, yes.
4 You [sic ] say:
5 "I think we've previously removed search results
6 from many of the sites you mentioned. I have a few more
7 coming up."
8 Then it says:
9 "Bharat will be running an eval which removes them."
10 Could you explain that to me?
11 A. I actually don't know what this refers to. I do not
12 personally remember ever running an eval that targeted
13 search result pages versus non−search result pages, so
14 I don't know what Paul is referring to when he says
15 that.
16 Q. Okay.
17 If we go up, we see Paul Haahr then forwards a list
18 of results , and if we go to {M3/21/2}, you can see
19 the list includes a lot of Kelkoo results from .com,
20 .co.uk, France, Germany, Netherlands, Spanish sites.
21 These all seem to have been what are called "bad URLs",
22 pages that have been specifically demoted by Google in
23 its rankings manually; is that right?
24 A. If that's what actually happened, yes. I mean, I'm just
25 interpreting this email out of context 19 years later
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1 and I didn't personally do it .
2 Q. But it seems as though European comparison shopping
3 sites have been subjected to these manual penalties,
4 have they not?
5 A. Perhaps. I mean, I do not know if there were subsequent
6 emails, whether it was actually checked in and so on and
7 so forth . I mean, this suggests there was at least
8 a conversation about doing it.
9 Q. Okay, let us go to another one {J2B/25}, please.
10 We see an email from Mr Haahr, halfway down, to you,
11 dated 10 March, in the middle. He says:
12 "I spent most of the morning trying to figure out if
13 there's a useful pattern which distinguishes the good
14 from bad nextag search result. I don't think there is
15 one, certainly not at the URL level. While I think most
16 of the pages we had indexed were bad, our ranking is
17 pretty good and we didn't show the bad pages as much as
18 the good ones. (Of course, there are lots of
19 counter−examples.) But, especially when were showing
20 nextag results in top positions − which the
21 [ side−by−side] does call out − they seem to be ranked
22 appropriately a good fraction of the time.
23 "At this stage, especially given what's going on
24 with their business, I think I should put them back in
25 the index: if I do it this morning, that should have an
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1 effect by Monday or Tuesday ... Then Bill can talk with
2 them Tuesday, with much less pressure on, about coming
3 up with a useful partitioning between things that are
4 and are not adding much value for users.
5 "So, unless I hear otherwise, I ' ll unblock nextag
6 again later this morning.
7 "The other search results pages we removed this week
8 don't appear to be as useful and won't have
9 a devastating impact on the sites , so I 'm planning to
10 leave them blocked, at least until we have some contrary
11 evidence about their utility [to] users."
12 So basically what he is doing is he is unblocking
13 the NexTag results, but he is keeping the manual
14 penalties on Kelkoo and the other sites, is he not?
15 A. He is −− that's right, he's unblocking NexTag and
16 keeping penalties on something else. I −− I do not know
17 the entire exact chronological sequence as to what those
18 other sites are. I mean, you showed me a different
19 email which had Kelkoo in it, but I don't know if that's
20 what the state of affairs was at this moment.
21 Q. Then you reply, you say:
22 "I think you mentioned a pattern where you'd like to
23 demote nextag in the head versus in the tail (where it
24 is often the best of a bunch of bad results). The score
25 squashing technique, suggested by Amit, that
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1 the comparison shopping demotion twiddler uses is
2 a pretty good fit .
3 "I was able to find a decent compromise between
4 rater perception (which hopefully is a proxy for our
5 users) and reducing the preponderance of
6 comparison shopping results by tuning this technique."
7 Do you see that?
8 A. Actually, I don't, sorry .
9 Whoever is controlling this , can you scroll back up
10 to the portion that was just read out?
11 Q. Forgive me. Yes.
12 A. Right, can you just give me a moment to just quickly
13 read it?
14 Q. Yes, of course. Just, if you read the first two
15 paragraphs.
16 (Pause)
17 A. Okay, I've read it .
18 Would you mind repeating your question, please?
19 Q. I didn't ask a question yet, but I will now.
20 A. Okay. No worries. Thank you.
21 Q. So the question is this : are you there saying that you
22 are compromising two factors? On the one hand there is
23 rater perception, which, as you say, should hopefully be
24 a proxy for what users want, and on the other hand there
25 is the policy of reducing the preponderance of
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1 comparison shopping results and you are trying to
2 compromise those two things; is that right?
3 A. I mean, that's what the statement says. I mean, in
4 retrospect , I think the correct word would be "tradeoff"
5 and not "compromise".
6 Q. Okay, tradeoff, yes.
7 A. Or "balance" perhaps is the right word.
8 Q. Yes. So that suggests that there was a policy, if you
9 like , of trying to reduce CSS results and you were
10 balancing that off , as you say, trading that off against
11 user satisfaction ?
12 A. I think, yes, but I think I should clarify , and other
13 documents say this, our −− our rating systems at the
14 time did not rate diversity , they rated each result
15 purely on its own.
16 Q. Yes.
17 A. I mean −−
18 Q. Yes, sure, but −−
19 A. So −− yeah.
20 Q. Yes.
21 Then, if we read the next two paragraphs, you say:
22 "In my project, I did not distinguish
23 between 'search results ' and non−search urls from nextag
24 (or anyone else). But we could easily add that
25 distinction to allow the search urls a lower ' free ir

201

1 score' amount or a heavier demotion factor.
2 "I guess the key question is whether this is
3 a ' quality ' demotion or a 'policy' demotion. If it 's
4 a quality demotion, then the score squashing approach,
5 or some variant/improvement thereof, may be better than
6 writing patterns to be bad url'ed."
7 So, again, you are saying here there is a specific
8 further policy of demoting search results −− you are
9 asking in a sense −− let me start that question again.
10 You are asking: is there a specific further policy
11 of demoting search results, or is the presence of search
12 results just a quality issue ; is that right?
13 A. Yes, that appears to be what I'm asking at the time,
14 yes.
15 Q. You are saying, based on your own experience −−
16 experiments, the demotion of search pages page results
17 specifically would seem to be based only properly on
18 policy , not on quality?
19 A. Yes, that's what I'm saying, I think.
20 Q. Then you say in the last paragraph:
21 "It also has the benefit of obfuscating what we are
22 doing from nextag (and the rest) − which may be a good
23 thing or a bad thing. And it may be more of a bad thing
24 if we are using a collaborative approach with Nextag in
25 Bill 's meeting on Tuesday."
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1 So you are saying that if you frame it as an
2 algorithmic quality demotion, rather than a manual
3 demotion, then that would obfuscate it from NexTag; is
4 that right? Because if it is algorithmic and gradual,
5 then you would effectively conceal what you were doing
6 more effectively than if you suddenly manually demote
7 NexTag?
8 A. I mean, I've used the word "obfuscate", so that's what
9 I said at the time. I would point out what I actually
10 launched was always the quality, the squashing version.
11 Q. That is fair .
12 A. Yeah.
13 Q. But that is what you meant, was it not?
14 A. I think so, yes.
15 Q. Okay.
16 If we could go next −−
17 MS ROSE: Could I just ask a question?
18 When you say "if it is a quality demotion, the score
19 squashing approach may be better", are you referring
20 there to algorithm A? Is that what you mean
21 by "the score squashing approach"?
22 A. Sorry, no, I believe −− is that −− is that madam from
23 the Tribunal I 'm speaking to?
24 MS ROSE: Yes, it is. Hello.
25 A. Okay. I'm sorry, I can't see the entire courtroom.
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1 No, I am referring to the approach that I used in my
2 algorithm, which we haven't discussed so far in the last
3 few minutes, which was −− just in principle, it was
4 a part of the score is left alone and then we sort of
5 have a −− the score above a certain number is halved, so
6 I think we used the word "squashing" to refer to that.
7 But that's the approach I used. I do not know what
8 [redacted] used.
9 MR JOWELL: If we go, please, to {J2B/36}, and if we go to
10 {J2B/36/2} of this, we see an email dated 27 March 2007,
11 to Bill Brougher from Todd Nemet, I think, and it is
12 about various Shopzilla sites that have been demoted in
13 various websites, including a number in Europe.
14 If we go back to {J2B/36/1}, you can see that you
15 were asked about this by Bill Brougher. At the very
16 bottom, he writes:
17 " shopzilla was hit earlier as you say bharat, we
18 just want to know if this is a double−whammy."
19 So he is asking you whether the Shopzilla sites were
20 hit twice by two demotions on the part of Google.
21 We see your response, in the first paragraph you
22 explain that the French and German sites should be
23 unaffected by your algorithm, yes, because it is just
24 "English (US)"?
25 Then we see the second and third paragraphs, and you
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1 note that you have not changed the one US Shopzilla site
2 yet, but you say that you would expect it to be demoted
3 and lose about 20% of its appearances on the SERP.
4 Then we see, in the fourth paragraph, you explain
5 that whether there has been a "double−whammy" will
6 depend on the mechanism.
7 First , you say that:
8 "With Cody's [algorithm A], it will be one or
9 the other, not both. But if we 'badurl' something (as
10 Paul Haahr had done but has now reverted), then it is
11 double−whammy in the sense that (say) nextag would lose
12 an additional 10−15% of whatever survived the 'badurl'."
13 So you are saying that a site will not be hit by
14 both algorithm A and diversity; is that because they are
15 basically doing the same thing?
16 A. I −− I don't remember what mechanism we had that would
17 be one or the other. I don't think they're doing
18 the same thing. Like I said before, I don't remember
19 the exact details of algorithm A, as you call it , but
20 I mean, they had some similarities, but I wouldn't refer
21 to them as doing the same thing.
22 I also do want to make one clarification. This
23 email −− these emails are dated April. We are referring
24 at this point to a version of my algorithm which we
25 actually didn't launch. We thought we were going to
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1 launch it , but then, as a consequence of some of these
2 discussions , we said I should go back and create
3 the algorithmic list , which is what we then completed by
4 June. I just did want to clarify that.
5 Q. No, and you are absolutely right , you had not −− it was
6 delayed.
7 A. Yes.
8 Q. But I just want to understand, if you "bad URL"
9 something manually, like Paul Haahr was, you were saying
10 that would be cumulative with your algorithms and with
11 algorithm A?
12 A. Yes, that is my −− that was my understanding at the
13 time, yes.
14 Q. Then the "ps" is interesting , because you say:
15 "I now have a list of German comparison shopping
16 sites so I 'm starting to do some experiments to extend
17 to [Germany]. But that's not close to launch at all ."
18 So, at this stage, you were planning to launch to
19 extend your algorithm to Germany; correct?
20 A. Yes. I mean, I don't know if I was doing it with 5% of
21 my time or, you know what it was, but, yes, correct.
22 Q. Okay.
23 Now, it is absolutely right that your
24 diversity algorithm, the implementation of it was a bit
25 delayed. If we go to {M1/96}, if we can go to
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1 {M1/96/6}. If we see at the bottom −− I'm afraid
2 the format is horrible , but there is an email from
3 Elizabeth Tucker to you, and she says:
4 "Bharat − It's almost done, but it 's solidly
5 negative. Here's ... "
6 If we can go over the page {M1/96/7}:
7 " ... an interesting comment from a rater 'R lists
8 review sites like nextag and epinions higher. When
9 a parent is looking for a car seat they want to read
10 reviews and price comparisons. R has more comparison
11 and shopping results' .
12 "I also saw a couple of items which don't seem to
13 involve shopping comparison sites."
14 And so on.
15 So, broadly speaking, again, the rater experiments
16 were not approving of demoting to only one CSS at this
17 stage; correct?
18 A. I think that's right . Again, this is not the version we
19 actually launched. I do not remember whether this
20 particular version was keep one, I do not remember
21 whether it used a stronger demotion factor than my final
22 version and so on. But, yes, this was a not−launched
23 prior version that we were experimenting with.
24 Q. Then if we go back to {M1/96/6}, she says −−
25 Elizabeth Tucker says to you −− or rather, I think you
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1 are writing here, you say −− you say I am −− I am −− it
2 says here, I could −− forgive me, can we −− I am trying
3 to find the −− yes, Elizabeth Tucker says to you:
4 "I could squeeze you in for 15 minutes or so today.
5 I don't have any profound ideas, except to say that at
6 some level we are going to have to figure out what
7 experiments to run and what we are comfortable with,
8 given that raters genuinely like shopping comparison
9 sites for some queries (and full disclosure−in some
10 cases I agree with them)."
11 So it is starting to get a bit frustrating for you,
12 I imagine, that everyone, even Ms Tucker, liked
13 comparison shopping results?
14 A. I mean, I wouldn't say it 's frustrating . I think −−
15 I think if you look at the entirety of the documents
16 that I 've written, I 've always been clear that in and of
17 themselves comparison shopping sites were not bad.
18 The challenge was when, you know, the top ten results
19 had eight of those or nine of those. So I don't
20 actually disagree with the comment there. It was
21 the number and the overwhelmingness of it that was
22 the challenge.
23 Q. Fair enough.
24 If we go back to {M1/96/4} in this document, you see
25 about two−thirds down it starts:

208

Opus 2
Official Court Reporters

transcripts@opus2.com
020 4515 2275



July 8, 2026 Infederation Ltd v Google Inc and Others Day 11MT1

1 "Meanwhile ..."
2 You are writing to Ms Tucker, you say:
3 "Meanwhile, I'm going to run the same 200 queries
4 through a slightly different heuristic to see what
5 happens.
6 "My overall opinion is similar to what I've stated
7 before:
8 "The comparison shopping sites (especially the big
9 popular/dominant ones) tend to have reasonably good
10 pages ... "
11 And so on:
12 "But each additional such results add incrementally
13 less value, and because they all operate off the same
14 feeds, they all provide the same prices.
15 "Losing the (say) 4th comparison shopping result
16 doesn't really reduce any value [to] the user."
17 Going over the page {M1/96/5}, you say, about
18 two−thirds of the way down, you say:
19 "The final philosophical question is whether direct
20 etailer results are better than ' indirect '
21 comparison shopping results. Mostly the raters appear
22 to prefer comparison shopping results but on some
23 queries they seem to like it if the right 'brand name'
24 site was in the top results ."
25 So, again, a reflection that is very clear that
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1 Google's internal raters generally liked shopping −− at
2 least some shopping comparison results; correct?
3 A. Yes.
4 Q. Then if we go to {M1/96/3}, at the bottom right, if we
5 could bring that up, we see you say −− you write to
6 Ms −− you write to Elizabeth Tucker, and you say:
7 "A positive eval at last ! This experiment is quite
8 solidly positive ... "
9 You say −− effectively you say −− well, it does feel
10 −− it does feel from this that it has been quite hard
11 for you actually to make these demotions positive from
12 a user perspective, has it not? You have got there "at
13 last !"?
14 A. Yeah, I think the only clarification I would make is
15 you're using the word "user" and −− and this is all
16 rater , I think is the only correction I 'd make to what
17 you said.
18 Q. Anyway, you see −− but that was −− but the raters are
19 intended to be proxies for users, are they not?
20 A. Oh, yes, they are, just we've always gotten better over
21 the years at making them better and better proxies. At
22 that time, 20 years ago, they were some proxy.
23 Q. Then you see the changes were, as we see, what you did
24 was:
25 " ... to 'keep two' [CSS] results and to demote
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1 off−country results when the query is strongly
2 commercial."
3 Your proxy for "strongly commercial" was two or more
4 CSSs in the top ten?
5 A. Yes.
6 Q. So is this right , so essentially the algorithm
7 functioned such that where you had two CSSs in the top
8 ten, then the results would limit it to those two and
9 then you also would demote sites that were not US−based?
10 A. Not exactly. First , just to take your two points one by
11 one, we would leave two exactly as they were, we did not
12 touch them, like not change their score at all .
13 The third one would be demoted slightly, but, by demote,
14 I mean its score would be reduced. That may or may not
15 actually change its position , because you may not reduce
16 its score by enough to make it, you know, score less
17 than what was fourth, say. So −− so I do want to
18 clarify , we keep two, as in we don't touch two at all ,
19 and the others are −− slightly had their scores reduced,
20 which may or may −− it depends how much they actually
21 get pushed down in the ranking.
22 Then the other clarification I 'd make was the change
23 that I actually launched −− and I'm sure there's
24 something in that email there that says it −− I did not
25 make any change to the country part of it. You know,

211

1 I passed on my findings to another team that specialised
2 in country demotion across all queries , not just
3 commercial queries, and −− and, you know, they −− they
4 just took my −− my results as motivational examples.
5 Q. But, basically , in order to find a positive evaluation,
6 you had to keep at least two comparison shopping sites
7 in the search results ?
8 A. Correct.
9 Q. If we go to {M3/333}, we see −− on page {M3/333/2}, we
10 see an email from Amit Singhal dated 1 July 2008 that
11 includes you and Mr Cutts, and he writes:
12 "Bharat was in the process of launching
13 comparison shopping demotion. Bharat, where are we and
14 what was the impact? How did we detect these sites?"
15 If we go to {M3/333/1}, at the bottom, we see an
16 email from you. If we go to page 1, please, an email
17 from you dated 7 January 2008, and you say:
18 "Comparison shopping demotion finally launched at
19 all data centres last month. It is active for
20 English/US only.
21 "The demotion is mild. Typically,
22 the comparison shopping pages will not be eliminated
23 entirely and at least two results are untouched.
24 The comparison shopping results are usually demoted in
25 the 'head' where several good results are available , and
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1 not in the tail when they are usually the best results
2 from bad result sets . In my experiments, the large
3 comparison shopping sites showed SERP declines between
4 8% and 20% from this change.
5 "We had evaluated somewhat more aggressive demotions
6 but [we] eventually had to go with the mild version that
7 received a positive [ side by side ]. There are several
8 parameters in the code and we could possibly 'turn the
9 knob' to make it more aggressive."
10 Then you explain how you had generated it.
11 A. Mm−hm.
12 Q. " ... a two−step process − a classifier followed by
13 confirmation with some toolbar/traffic signals :
14 You say that:
15 "The classifier uses regular expressions that
16 commonly occur on comparison shopping sites as well as
17 negative signals whose presence suggests it is not
18 a comparison shopping site."
19 Then you explain how the classifier is made and you
20 say:
21 "[You are] pretty satisfied that the list was fairly
22 comprehensive and didn't have false positives .
23 "[In my opinion], identifying comparison shopping
24 sites was not that challenging ... The challenge is what
25 to promote in its place, and reconciling our intuitions
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1 with raters ' opinions."
2 So, again, it is very clear that you did both create
3 and apply an algorithmic classifier for CSS sites;
4 correct , using signals?
5 A. Correct, yes.
6 Q. Then we see −− if we go back up, we see a response −− we
7 see a response from Mr Yakovenko, and you add at the top
8 there:
9 "I had looked at different demotion policies for
10 commercial queries vs non−commercial queries. There is
11 some merit in this but in fact the presence of many
12 comparison shopping results is at least as strong an
13 indication of the commercialness of the query as
14 the commercial query detector.
15 "I also felt that the comparison shopping results
16 were more useful for broad queries like 'women's gloves'
17 than very specific queries ... For broad queries, some
18 of the comparison shopping results showed the breadth of
19 products matching the query in a nicely organized
20 manner."
21 So, to summarise, you could have adjusted your
22 diversity algorithm to make it more aggressive in its
23 demotion of CSSs, but your view was that all
24 the evidence was firmly against that, that that would
25 not have been in users' interests ?
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1 A. Yes, I mean, I'm −− even now, 20 years ago, I felt −−
2 I found the correct tradeoff given all the data.
3 Q. So if somebody had said to you, "Right, we are going to
4 adjust our algorithms to effectively demote almost all
5 CSSs from SERP", that would have been contrary to all
6 the evidence that you saw of users' best interests ?
7 A. I mean, I'd say yes. I mean, I would qualify it .
8 I imagine they would do it on −− you know, they would
9 have other conditions, you know, this kind of query or,
10 you know, something like that. But if you phrase it as
11 a −− as a very general statement like that, I would
12 agree with you.
13 Q. You would say, well, then you should use a classifier to
14 protect CSSs, or at least some CSSs, would you not, in
15 those circumstances?
16 A. I don't know. I'm sorry, you're asking me for −− for
17 your −− my opinion on a hypothetical project. I don't
18 quite know how to answer it.
19 Q. Fair enough. But that would have been technically
20 possible , would it not?
21 A. Sorry, to do what?
22 Q. To use a classifier −− your classifier to protect CSSs
23 from the effect of another algorithm.
24 A. I imagine so. I mean, I think everything depends on how
25 you want to use a particular list . I mean, my list was,
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1 I think, a fairly comprehensive list of CSSs at the
2 time. It did not distinguish between, you know, CSSs
3 that loaded quickly versus loaded slowly and so on, so
4 I wouldn't consider it a good list as a −− in some sense
5 of the word a protection list . Yeah, I think there's
6 a lot of nuance in −− in what a list should be used for
7 or not. It would be a good starting point, yeah.
8 Q. It would be a good starting ...
9 There is no technical reason why you could not have
10 refined that list to make it more nuanced, as you say?
11 A. I mean, no technical reason. I don't know if it would
12 have been quite as easy. I think, you know, we didn't
13 go over it , but I found these sites more based on
14 the content of the site , the words on the site , the text
15 on the site . I think the nuance of a site that loads
16 quickly versus doesn't, it 's not based on that, it 's
17 then based on other kinds of signals of how users
18 behave, and latencies and so on. So in theory, yes, but
19 it wouldn't be easy, right? It would be a separate
20 system.
21 Q. Thank you.
22 Just one final question. Your algorithm was not
23 extended outside of the United States, as far as you are
24 aware. Do you know why that was?
25 A. I think, primarily −− I mean, if −− if I remember back
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1 to, you know, 2006 when I started working on this, most
2 of the feedback we got was, I mean, partly because we
3 lived in the US, but a lot of blogosphere in
4 the United States was talking about how Google was
5 inundated with these comparison shopping sites, it
6 wasn't brought up in that context as something that was
7 quite as bad internationally and so that's what we ended
8 up doing.
9 MR JOWELL: Thank you. I have no further questions.
10 MR WEST: I have no questions.
11 THE CHAIRMAN: Any re−examination?
12 Re−examination by MS MORRISON
13 MS MORRISON: Mr Kalyanpur, can we go back to {M1/96}. You
14 were taken to quite a few parts of this email exchange,
15 but if we could go to {M1/96/6}, at the top −− actually,
16 {M1/96/5}, at the bottom, just to show you this is an
17 email from you on 29 May 2007. If you could just read
18 that email there. It goes from end of page 5 over to
19 page 6.
20 A. Sorry, can you just remind me who I'm speaking to at
21 this moment?
22 Q. This is the exchange with Elizabeth Tucker and others
23 about the evaluations −−
24 A. Oh, no, no, sorry , I meant, sorry, who are you?
25 Q. Oh, I am so sorry, it is Ms Morrison. I am for Google.
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1 I apologise Mr Kalyanpur.
2 A. Okay. I apologise. I haven't met you in person.
3 I apologise.
4 Q. No, that is one unfortunate of having witnesses all over
5 the world is that we have not met before.
6 A. Yes. Sorry. Sorry, can you repeat your question to me?
7 Q. If I could just ask you to read the bottom of page 5 of
8 this email exchange, and it goes over to page 6.
9 THE CHAIRMAN: The one starting:
10 "Tomorrow is fine too."
11 A. Yes, so:
12 "Tomorrow is fine too."
13 Do you want me just to read it in my head? I will ,
14 yes.
15 MS MORRISON: Yes, that is fine.
16 A. Yeah, can you −− can whoever is controlling it scroll to
17 the next page then? Okay.
18 (Pause)
19 Okay.
20 Q. Mr Kalyanpur, it was put to you in various ways that you
21 were frustrated , or you were trying too hard to get this
22 over the line . If you had come to the view that this
23 algorithm was not worth applying, would you have been
24 prepared to abandon the attempt?
25 A. Yes, I mean, those are the words I've used: "then this
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1 isn 't worth launching". I would also point out, in many
2 of the emails brought up I have tried to be as −− always
3 trying to look at it from the user perspective.
4 You know, for example, the whole exchange about search
5 results versus non−search results. So, you always like
6 a project to be completed quickly, but I was very much
7 motivated to do the right thing.
8 Q. Why, Mr Kalyanpur, did you come to the view that
9 the algorithm that you launched was doing the right
10 thing for users?
11 A. I −− what I feel with the algorithm we launched was we
12 were trying to improve the diversity of results for
13 search queries . We knew that our rating system did not
14 reward diversity because of how it was set up, so if you
15 could find the right tradeoff where raters said , "Yes,
16 these results are ... " −− in fact, my final eval was
17 actually , you know, on the positive site of neutral and
18 it improved diversity , then I was very convinced that it
19 was both accomplishing the goal of diversity while, in
20 fact , slightly , in addition, improving results as
21 measured by raters at the time.
22 Q. Correct me if I am wrong, Mr Kalyanpur, algorithm A also
23 applied in the US, did it not?
24 A. Sorry, all −− sorry, what applied in the US?
25 Q. Algorithm A. I am sorry, it is odd to use that kind of
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1 terminology, but −−
2 A. Oh, yeah, yeah. No, no. I −− I believe so. Like
3 I said , I didn't launch that. I have to assume it
4 launched −− it was launched in the US too, if it was
5 launched at all .
6 MS MORRISON: Thank you. That is all my questions.
7 THE CHAIRMAN: We have no questions, Mr Kalyanpur. That
8 concludes your evidence. Thank you very much for
9 assisting the Tribunal.
10 A. Thank you so much, everyone.
11 THE CHAIRMAN: We can disconnect the video−link.
12 (The witness withdrew)
13 (Pause)
14 Housekeeping
15 We will have to rise by 5.15, but regarding
16 the experts, and we are looking at the joint expert
17 statement, which is in bundle I1, and the application
18 that is now made for additional expert evidence, we have
19 to say we are quite concerned that a significant part of
20 the expert evidence seems to go to things that are
21 either where we have binding findings and therefore
22 cannot be opened up by expert evidence, which means that
23 the evidence is just irrelevant and therefore
24 inadmissible , and other parts of the expert evidence are
25 dealing with matters that are matters of fact or law
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1 for the Tribunal and are not matters of economic expert
2 evidence at all , even, in many places, say so in express
3 terms but then proceed to give their opinions on it . We
4 do not think it is appropriate to have such evidence,
5 and their opinions on that are simply irrelevant and
6 inadmissible .
7 So that curtails , in our views, quite significantly
8 the scope of expert evidence in this case, and in
9 particular we note that the recent application , I think
10 from Mr Noble, to put in a supplementary expert report,
11 and then Mr Hunt possibly to respond to that, seems to
12 go to what the experts have called the assessment in
13 the Pre−Decision Period. In particular there is
14 a question of how did algorithm A affect traffic to CSSs
15 prior to the Decision Period, and a whole lot of
16 analysis of domains and subdomains and so on. But we
17 have the binding recital , recital 352, in the Decision
18 which, if we remind ourselves of that −− which, for
19 the Opus reference, is {BA/2/86} −− is:
20 "Comparison shopping services are prone to being
21 demoted by [algorithm A] due to the characteristics of
22 those services ."
23 Then three reasons are set out, all of them binding.
24 Now, that is for the Decision Period, but there has been
25 no evidence, or indeed suggestion, that algorithm A was
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1 materially changed at the start of the Decision Period
2 from the way it operated previously. So in the absence
3 of any such evidence, that applies for the Pre−Decision
4 Period and that is binding. So whatever the experts
5 want to conduct in terms of elaborate analysis of
6 domains and subdomains and all the rest of it is simply
7 irrelevant . Of course we can hear, if you wish,
8 tomorrow submissions against that view, but we have
9 given this some thought and it therefore seems to us
10 that the whole section of the work they have done is not
11 admissible and therefore any supplementary reports going
12 to that are therefore not appropriate. That is as
13 regards the particular application that we have, and we
14 do not propose obviously to explore that with
15 the experts, nor do we think anyone else is entitled to
16 do so.
17 We have looked also at some of the other parts of
18 the matters that they address, and again, we have
19 concerns. This is what they call section 1A of
20 the issues they have identified . If one goes to 1B,
21 which is: did the application have an impact on
22 competition between CSSs, including Google's CSS? Well,
23 that is also , as we read what they say, based on this
24 domain−level analysis and therefore not appropriate. We
25 know the effect on Foundem of the whitelisting, and that
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1 Foundem's ranking then went up significantly −− leave
2 aside any question of manual penalties and whether it
3 should have gone up further or not −− so, clearly,
4 algorithm A had an effect on Foundem. There is
5 a question of whether that is due to the fact that
6 Foundem was, to put it bluntly, a rather poor CSS and
7 therefore failed the various quality metrics in
8 algorithm A, or because it is simply because Foundem was
9 a new entrant, but that is a question of looking at what
10 were the conditions and criteria of algorithm A, on
11 which we have evidence, but not a question for
12 economists, and we do not see there is anything now that
13 appears on the evidence to support real diversion to
14 Google's CSS, which was Froogle at the time. So, again,
15 we do not see that as a matter where the experts can
16 assist us.
17 1C, which is on page 21 of this document, well, in
18 fact , Mr Hunt has not addressed this. Mr Noble
19 addresses the particular point by looking at it as
20 a question of fact and not as a question of economics,
21 and one sees that from the top of page 23, and that is
22 a matter for this Tribunal and submissions and not for
23 economic evidence. So we really do not get assistance
24 from the experts on that.
25 2A, economic background to the assessment. All of
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1 that, in our view, seems to be questions of fact , and it
2 is particularly striking when one looks at issue 2.4 on
3 page 30: what are the changes to the compliance
4 mechanism or Remedy box compared to the Shopping Unit?
5 Both experts set out what are the differences between
6 the two. Well, that is not economic evidence, that is
7 simply factual evidence on which we have heard, we have
8 got evidence before us and it is for us to determine
9 that. We do not want to hear Mr Noble's analysis of
10 the factual differences and him cross−examined. You
11 might as well be cross−examining the members of
12 the Tribunal on that basis .
13 Now, the areas where we think the experts do give
14 potentially relevant evidence is on 2B, where they are
15 looking at the question of whether the CSS −− Google's
16 CSS or the Remedy box, to use a neutral word, is in
17 the same market as CSSs, and that, we think, is
18 potentially a question for economic experts, because it
19 goes to market definition , and we think, there, they do
20 say matters that merit exploration and which we can deal
21 with in the hot tub.
22 2C, what is discrimination , we think is a legal
23 question, but 2D and most of 2E, we can explore,
24 I think, all of it in the hot tub. Some of it relates
25 back indeed to this question of whether they are in
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1 the same market. So there is some valuable material in
2 their reports on that part of the case.
3 One then comes on to part 3, which starts on
4 page 62.
5 PROFESSOR SMITH: I think you −− sorry, I am not sure you
6 have covered 2F on page 44.
7 THE CHAIRMAN: Thank you.
8 Yes. Professor Smith is pointing out page 44, 2F.
9 Yes, thank you.
10 Professor Smith reminds me, 2F we think is all just
11 factual analysis . If there is some disagreement simply
12 on their evaluation of the data, then that can be
13 useful , if they do not agree on what percentage goes and
14 they have done, as it were, data analysis , not really
15 economist expertise but sometimes in these cases, as we
16 know, experts assist by just having evaluated a lot of
17 data and come to some conclusions, and if there is
18 disagreement about the percentage, that can be useful.
19 But beyond that −− some of it they agree on, but such
20 questions as whether the Google search engine results
21 page is an important source of business for CSSs, well,
22 we have a binding recital on that as regards
23 the Decision Period and no suggestion in any of
24 the evidence that things have changed materially, so
25 that is not a question that is open for us.
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1 On the other issues, such as 219, they really relate
2 back to the question of whether the Remedy box is in
3 the same market or not, so one comes back to that same
4 fundamental point.
5 Then one can go to issue 3, which is the −− well,
6 issue 3.1, we note that Mr Noble indeed starts out by
7 saying that this is a legal question. We agree. He
8 then goes on to express an opinion. To some extent what
9 is said here is really blindingly obvious and the two
10 experts of course agree, but we do not need their
11 opinion that one has to have a lawful option and it has
12 got to be realistic . Well, yes, indeed, but we do not
13 need evidence from them for that, and
14 the contemporaneous evidence can assist. Yes, that is
15 also obvious. So we do not really get much out of any
16 of that.
17 We do think that there is help, however, in 3B on
18 the assessment of the counterfactuals, the various
19 different counterfactuals to the extent that they can
20 assist on that, and we would not want to, I think, shut
21 out questioning counterfactuals.
22 So that was a fairly , necessarily , rushed expression
23 of our view on where we stand, but it does mean, on
24 the thing −− obviously work would have to be done
25 straight away about any supplementary report −− that

226

1 seems to go entirely to the first part, we think it is
2 just not open to the parties , nor indeed to Mr Hunt to
3 put in evidence on that because it has been determined.
4 It would only be relevant if we had heard from Google
5 witnesses that actually algorithm A operated in
6 a completely different way in the Pre−Decision Period.
7 But it did not.
8 So that is where we are. The matters that we think
9 are properly admissible we think can all be explored in
10 the hot tub.
11 Now, I am very conscious of the time and that you
12 may wish to consider what we have said. We can resume
13 tomorrow. We are −− it is an important case for all
14 the parties and we are very ready come back if necessary
15 tomorrow morning. Perhaps the sensible thing to do is
16 that we will , as I have told you we have to, rise now,
17 and if you can send a message to the Tribunal, I hope in
18 the next half hour, as to whether you wish to reconvene
19 and make submissions on what we have said. Obviously
20 you need to discuss it with those instructing you.
21 Now we shall rise and wait to hear from you.
22 (5.22 pm)
23 (The Court adjourned until a time to be confirmed)
24

25
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