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THE PRESIDENT:
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This afternoon | have been considering the situation in the present Appeal, which is listed for
hearing on 4™ July next, against the background of an application by the Appellants, Wanadoo,
to introduce into the Appeal the Statement of Objections that has been served in parallel
administrative proceedings that are being conducted by Ofcom against BT, which concern the
same subject matter but a different time period. The present Appeal is limited at the moment
to the period April/May 2002, whereas the Statement of Objections covers the period from at
least June 2002 to 2004, although — so it is asserted — there is information in the Statement of
Obijections that relates back to the months of April/May 2002.

Wandoo has wanted to introduce the Statement of Objections into the appeal since (according
to Wanadoo) that document throws considerable light on the correct approach to be adopted to
the issues in this case and is, in material respects (says Wanadoo) inconsistent with the
approach Ofcom adopted in the Decision appealed against. Ofcom denies any such
inconsistency and BT for its part argues, among other things, that the Statement of Objections
is without relevance, that it is not evidence, that it is strongly contested, provisional in nature
and concerns only a separate administrative procedure that has nothing to do effectively with

the present Appeal.

For reasons that I do not need to go into in detail this afternoon it seems to me that there is
some risk of unfairness to BT if the Statement of Objections is introduced into the Appeal.
There is indeed a practical problem in addition, that the existing Statement of Objections is due
to be replaced by a further document to be issued by 24" June, a non-confidential version of
which will only be available by 1% July, which means that it is extremely tight for anyone to
absorb such further document before this case commences to be heard on the existing date of
4" July.

On the other hand, Wanadoo in its various arguments has put forward a submission to the
effect that it would equally be unfair to Wanadoo for this case to proceed without Wanadoo
being able to refer to the Statement of Objections. Although, in addition, attempts have been
made — not least by the Tribunal — to identify particular issues in this Appeal that could be
decided without trespassing on the existing administrative procedure, the discussion before me
this afternoon reveals that there is, to put it at its lowest, a very considerable risk that the

hearing of this Appeal would spill over into factual and other issues that are really being

1



canvassed in considerable detail and at a high level of sophistication in the existing

administrative procedure.

The situation therefore that | find myself in is that, at least provisionally, | am of the view that
there would be an injustice to BT if the Statement of Objections was allowed in, whereas, on
the other hand, there would be an injustice to Wanadoo if the Statement of Objections was kept
out. In addition, there does seem to me to be a considerable down side risk from the Tribunal’s
own point of view in attempting to decide some of the issues in the first Appeal without having
the full picture, and without being able to see the matter in the round. There is in particular the
risk that the Tribunal might inadvertently decide some point on the basis of what it had in front
of it to the detriment of one party or the other in the pending proceedings in a way that might

pre-empt or limit the issues that are currently being canvassed in the administrative procedure.

Against that background I had provisionally come to the view that it was appropriate to reopen
the decision that was taken at the last case management conference on 18™ March 2005, which
was to the effect that the case should proceed to a hearing as planned. As it transpires all three
parties before me are now agreed that the best course is to adjourn the hearing date so that the
various risks and disadvantages to which | have just referred are avoided and, in particular, to
allow the administrative proceedings, which are expected to be complete by the end of this
year, to catch up with a view to the two appeals coming on together and for the matter to be
heard in the round. Therefore I have, in effect, an application by all three parties to adjourn
this matter, and everybody is agreed more or less, for the reasons that | have given that that is
the right thing to do.

In those rather particular circumstances, and having regard to the fact that | have had the
chance to see provisionally the Statement of Objections, | am now very much better informed
than the Tribunal was on 18" March; and those circumstances lead me to the conclusion that
the right thing to do in this case is to vacate the hearing date set for 4™ July and to adjourn the
hearing in this Appeal to a date to be fixed. In practical terms that means the hearing will go
off until later and the Registry will be in touch with the parties in due course to explore what
sensible further arrangements should be made for the planning of this Appeal in the light of
progress in the parallel administrative proceedings.

I think that probably deals with the matter.



