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THE CHAIRMAN:     

 

1 Cityhook are seeking internal documents of the OFT which record discussions preliminary 

to the taking of the decision which is under the spotlight at this hearing.  Such, or similar, 

documents were the subject of our disclosure ruling on 20 November 2006.  In that ruling 

we decided that those documents did not meet the test in Rule 19 of our rules as construed 

in the Tribunal’s judgment in Case No: 1008/2/1/02 Claymore Dairies Limited and Arla 

Foods UK PLC v Office of Fair Trading (Recovery and Inspection) [2004] CAT 16, at 

[113]. 

 

2 Since our disclosure ruling the House of Lords’ decision in Tweed v. Parades Commission 

for Northern Ireland [2006] UKHL 53 (hereinafter referred to as “Tweed”) has been 

published.  It has been submitted by Cityhook that the approach we took in our previous 

ruling was different from the approach approved in Tweed.  We reject that submission.  The 

approach which we took was consistent with the principles laid down in Tweed. 

 

3 We have had careful regard to Cityhook’s submissions today as to the relevance of the 

documents now requested on the question of admissibility.  However, it does not seem to us 

that the disclosure sought is necessary, relevant and proportionate to the question presently 

before us which is, ‘What was the nature of the decision which the OFT took to close the 

investigation?’   

 

4 The documents are preparatory and preliminary, and do not contain any decision of the 

OFT.  The issues which were being discussed at the earlier stages, and which were 

considered when making the decision, the subject matter of this hearing, have been clearly 

and candidly set out in the witness statements of Mr. Smith.  In our judgment, it is not 

necessary, relevant and proportionate to see the underlying documents to consider the 

question of admissibility which is now before us.   
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