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THE PRESIDENT: Good afternoon, ladies and gentlemen. The first matter we have to deal with 

is a possible application, I gather, for these proceedings to be held in camera – is that the 

case, or not? Who would like to address us on that first – Mr. Fowler? 

MR. FOWLER: The position on that, Sir, is this that the Board of OFCOM has taken a decision 

as to its future course of action and OFCOM is on course to produce the resulting 

documentation on that by the end of August, within the timetable discussed at the last CMC.  

If you are happy with the assurance that that is indeed the position ---- 

THE PRESIDENT: Yes. 

MR. FOWLER: --then there is no need for an application to go into camera. If you want to know 

what the decision is that the Board has taken, then we would support BT’s request that that 

be dealt within camera. 

THE PRESIDENT: On what basis? 

MR. FOWLER: On the basis that it is not normal for OFCOM to announce in advance the steps 

in its proceedings, and such an announcement would be price sensitive.  

THE PRESIDENT: If it is price sensitive should it not be announced as soon as possible? 

MR. FOWLER: It would in the normal way be announced when the documentation was 

published. It is the fact that, through this proceeding, that is not going to take place until the 

end of this month that gives rise to this problem. 

THE PRESIDENT: Is it not slightly dangerous to be sitting on price sensitive information for a 

month? 

MR. FOWLER:  That is normal within this sort of context within the normal decision making 

process within OFCOM. 

THE PRESIDENT: Yes, I see. You support this, do you, Mr. Barling? What is your position? 

MR. BARLING: Sir, we can see the sense of this.  I suppose we ought to reserve slightly, 

(depending to what extent the future conduct of this Appeal has to be the subject of 

discussion following on from this) as to whether issues might then arise.  But subject to that 

it does seem that Mr. Fowler’s suggestion would dispose of the need to worry about 

whether it was in camera.  We would therefore support Mr. Fowler in the suggestion he has 

just made.  

The only reason this issue has arisen is because of the slightly unusual position in 

relation to this appeal. Normally OFCOM would be free to reach its decision within its 

appropriate time frame without worrying about this. So for those reasons we would submit 

that this would be a perfectly appropriate approach. 
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THE PRESIDENT: Yes. You are not though suggesting, are you, Mr. Fowler, that if we went 

into camera we would exclude Freeserve from the proceedings? 

MR. FOWLER: No, Sir, but we would ask for directions as to confidentiality of what happened 

in camera.  

THE PRESIDENT: Let us see what Freeserve has to say. Yes, Mr. Jones? 

MR. JONES: Wanadoo UK ---- 

THE PRESIDENT: I am sorry, I should have called you “Wanadoo”, forgive me. 

MR. JONES: That is all right. Wanadoo UK is of the view that if the Tribunal is happy with the 

announcement as stated by Mr. Fowler then that is one matter. If the concern is that it is 

merely a price sensitive discussion that would take place in this Tribunal today Wanadoo 

UK is of the view that BT could make an announcement to the market immediately 

afterwards, i.e. before 7.30 a.m. tomorrow morning and therefore dispose of the matter.  

The Markets, I believe, close at 4 p.m. today, there seems little scope for any price sensitive 

information being utilised in a manner inappropriately. 

THE PRESIDENT: Yes, thank you. 

MR. BARLING: Can I just make a point on that? 

THE PRESIDENT: Yes. 

MR. BARLING: It does seem to us that whatever OFCOM’s decision is the problem with what 

has just been suggested by Wanadoo is that, almost by definition, BT and no one else will 

know the scope of it, will know none of the detail, none of the reasons – whether it be non-

infringement or a proposal to issue a Rule 14 Notice, so we will be in a very ambivalent 

position, we will be in the dark as to any detail and if for no other reason in our submission 

that is perhaps further reason for supporting ---- 

THE PRESIDENT: You do not know yet what it is we are talking about, what OFCOM’s 

position is? 

MR. BARLING: We would not know any details.  Whichever way the decision was that OFCOM 

may have an intention to do we would have none of the reasoning or detail behind it. 

THE PRESIDENT: As at this moment you have no detail as to what the decision of the Board of 

OFCOM is? 

MR. BARLING: No detail. 

THE PRESIDENT: But you know what it is? 

MR. BARLING: We do. 

THE PRESIDENT: (After a pause) The Tribunal will rise for a moment. 

(Short break) 
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THE PRESIDENT: As a precautionary measure at this stage the Tribunal will continue with this 

CMC in camera. I therefore need to ascertain whether we have any members of the public 

present who are not associated with any of the parties to the case or otherwise entitled to be 

here. It looks as though we are de facto in camera anyway, but the consequence of our 

ruling is that from now on we would not publish the transcript, at least until further order. 

MR. JONES: May I just mention one matter? 

THE PRESIDENT: Yes, Mr. Jones. 

MR. JONES: One representative of Wanadoo is an intern for the Summer, and so I thought I 

would mention that, I do not know if you would want him to leave. 

THE PRESIDENT: You mean you are otherwise represented by lawyers, are you? 

MR. JONES: Otherwise it is lawyers and Mr. Sam Persoff, who is the in-house for Wanadoo UK, 

but there is one person working for Wanadoo UK, who is an intern for the Summer. 

THE PRESIDENT: Is he legally qualified in some way? 

MR. JONES: He is wanting to be a lawyer but not yet. 

THE PRESIDENT: Yes. Is there any objection to this gentleman remaining? [No objections] 

Apparently not. Thank you for mentioning that, Mr. Jones. 

(The hearing continued In Camera – see separate transcript) 
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